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THE COMBINATION LAWS AS ILLUSTRATING THE 
RELATION BETWEEN LAW AND OPINION IN ENG- 
LAND DURING THE NINETEENTH CENTURY}! 


O portion of English legislation exhibits in a more striking 
light the close connection during the nineteenth century 
between the development of the law and the varying currents of 
public opinion than do the changes made from 1800 up to the 
present day in the combination law. My aim in this article is to 
trace out this intimate connection. 

For the due comprehension, however, of the matter in hand, my 
readers must bear in mind three preliminary considerations. 

First. The term “ combination law” has, to an English lawyer, 
a peculiar and somewhat narrow significance. 

The combination law, as the expression is used in this article 
and generally by English judges and lawyers, means the body of 
legal rules or principles which from time to time regulate the 
right of workmen on the one side to combine among themselves 
for the purpose of determining by agreement the terms on which, 
and especially the rate of wages at which, they will work, or, in 
other words, sell their labour; and the right of masters, on the 
other side, to combine among themselves for the purpose of de- 





1 See Wright, Law of Criminal Conspiracies. See Erle, Trade Unions; 3 Stephen, 
Hist. Crim. Law 206-227. 
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termining by agreement the terms on which, and especially the 
rate of wages at which, they will engage workmen, or, in other 
words, purchase labour. 

Secondly. The combination law as thus described is merely one 
part of a far wider subject, namely, the legal rules regulating the 
exercise of a right which exists in every country, but, while under 
English law it has scarcely acquired a definite name, is known on 
the Continent and notably in France as the right of association ; 
this right of association further is a right marked by certain special 
characteristics. 

This right of association is nothing more than the right of two 
or more citizens, X, Y, and Z, to combine together by agreement 
among themselves for the attainment of a common purpose. 
This purpose.or end may be of no more intrinsic importance than 
the formation of a dining club. It may be, on the other hand, as 
important as the formation of the Jacobin Club, which became 
the real government of France; but whether the end for which 
men combine be trivial or of overwhelming consequence, wherever 
you have union there you have an exercise or a claim to exercise 
the right of association. Now, one peculiarity of this right is 
that it may be regarded from two different points of view. It may 
be regarded as a mere extension of each citizen’s individual free- 
dom, that is, of his right to manage his own affairs in his own 
way as long as he does not trench upon the legal rights of his 
neighbours, whence it apparently follows ? that whatever course of 
action X or Y or Z may lawfully pursue when acting without 
agreement, that course of action X, Y, and Z may all of them 
lawfully pursue when acting together under an agreement; and 
this undoubtedly is in general, though not without considerable 
limitations, the doctrine of English law: if X, Y, and Z may each 
of them lawfully advocate free trade or fair trade, they may as- 
suredly all of them together with a thousand more of their friends 





1 “The sole end for which mankind are warranted, individually or collectively, in 
interfering with the liberty of action of any of their number, is self-protection. . . . The 
only purpose for which power can be rightfully exercised over any member of a civilized 
community, against his will, is to prevent havm to others. His own good, either physi- 
cal or moral, is not a sufficient warrant. . . . In the part which merely concerns him- 
self, his independence is, of right, absolute.” Mill, On Liberty (ed. 1859) 21, 22. C7 
ibid. 27. 

“ Every person has a right under the law, as between him and his fellow subjects, to 
full freedom in disposing of his own labour or his own capital according to his own 
will.” Erle, Trade Unions 12. 
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form an Anti-Corn Law League or a Fair Trade League. If X or 
Y or Z may each of them lawfully, as is certainly the case, cut A 
because of his hateful religious or political opinions, they may all, 
it would seem, agree together to cut him. Nor is it easy to main- 
tain that they have not prima facie a right to advise or induce 
their friends to enter into a similar agreement; and this line of 
reasoning suggests, at any rate, the result that a federation of em- 
ployers may lawfully agree never to employ A, though a good 
workman, because he has taken a leading part in a strike, and that 
a body of Trade Unionists may agree never to work together 
with non-unionists and especially not with a notorious blackleg, 
B, whom his former friends hold a traitor to the cause of Union- 
ism. Does not the same view make it lawful for a body of work- 
men to agree that they will have no dealings with any factory 
where B is allowed to work, or, to carry the matter a step further, 
with any employer or merchant who has any dealings with a fac- 
tory where B is employed to work? But this example brings us 
across a quite different and indeed opposite aspect of the right of 
association. It may be looked upon as a right of a very peculiar 
character, the exercise whereof leads to results which may con- 
ceivably be injurious both to individuals and to the public. When 
a body of twenty or two thousand or two hundred thousand men 
bind themselves together to act in a particular way for some com- 
mon purpose, they create a body which, by no fiction of law but 
from the very nature of things, differs from the individuals of 
whom it is constituted. sprit de corps is a real and powerful sen- 
timent; it drives men to act either above or, still more often, below 
the ordinary moral standard of their conduct as individuals. 
What, at any rate, is certain is that a body created by combination, 
whether a political league, a church, or a trade union, limits in 
some degree the freedom of its members. Its power is created by 
the surrender of individual liberty on the part of each of its asso- 
ciates, and a society may from this surrender acquire far greater 
strength than could be exercised by the whole of its members act- 
ing separately; a disciplined regiment acting under command is a 
far more formidable assailant than a thousand men who, even 
though armed, act without discipline or combination. Note here 
this further result: an association not only limits the freedom of its 
members, but threatens to cut short, and indeed of necessity does 
cut short, the individual freedom of persons who stand outside the 
associated body. Who can doubt that private citizens have often 
33 
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found it morally impossible to resist the commands of a political 
association or of a powerful church? . Can it be seriously main- 
tained that a workman preserves full freedom of action when he 
knows that if he takes part in a strike he may ultimately be de- 
prived of employment by the authority of a federation of employ- 
ers? Has a workman, on the other hand, the liberty which the 
law ought to secure to every orderly citizen if he knows that the 
refusal to join a union may make it impossible for him to obtain 
employment throughout the length and breadth of the United 
Kingdom, and also, it may be, should the trade unionists of Eng- 
land and the trade unionists of America enter into a tacit alliance, 
throughout the length and breadth of the United States? Hence 
the right of association has a paradoxical character: a right which 
from one point of view seems to be a necessary extension of indi- 
vidual freedom is, from another point of view, fatal to that individual 
freedom of which it seems to be a mere extension. 

Thirdly. This paradox raises a problem which at this moment 
in all civilized countries perplexes moralists and thinkers no less 
than legislators and judges: How is the right of association to 
be reconciled with each man’s individual freedom? Curtail the 
right of association and personal liberty loses half its value. Give 
to the right of association unlimited scope and you destroy, not 
the mere value, but the existence of personal freedom. 

The problem takes different shapes in different countries. In 
France it appears as a question of religious freedom. In the 
United States it excites and complicates the agitation against 
trusts. In Ireland it disturbs the whole relation between land- 
lord and tenant, and compels the inquiry how far a boycott isa 
criminal conspiracy, or whether boycotting can be defended under 
the specious alias of exclusive dealing.’ In England the limits 
of the right of association have hitherto been considered mainly, 
and indeed too exclusively, in reference to trade combinations 
either among workmen or employers; the alterations in the com- 
bination law will be found to be a series of attempts to solve 
the problem raised by the right of association and to adjust 
a conflict of rights,? namely, the right of X, Y, and Z to combine 





1 At this moment [20 April, 1904] it threatens at Limerick to take the form of a 
question as hateful as it is dangerous, whether traders are to be denied the rights of 
other British citizens because they adhere to their inherited Judaism. 

2 Such a conflict of rights may easily arise without any relation to the right of asso- 
ciation. The law of libel and slander, for instance, is nothing but a rough attempt to 
maintain, on the one hand, X’s right to what is popularly though inaccurately called 
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freely together for any purpose not definitely illegal, and the 
right, on the other hand, of every individual A not to be deprived 
by the concerted action of X, Y, and Z of that right to manage 
his own affairs in his own way which English law treats as the 
very essence of personal freedom. 

The changes in the combination law are then attempts to fix 
the limits of the right of association in regard to trade disputes, 
and may be brought under four heads, which are the Tory legisla- 
tion of 1800; the Benthamite reform of 1824-25; the compromise 
of 1875, represented by the Conspiracy and Protection of Property 
Act, 1875; the judicial interpretation of that Act, 1890-1904. 
Each of these changes bears a different character; each accurately 
corresponds with the opinion of the time when it took place. 

(A) The combination law of 1800. The Combination Act, 1800, 
40 Geo. 3, c. 106,' aimed in reality at one object, namely, the 
suppression of all combinations of workmen, whether transitory or 
permanent, of which the object was to obtain an advance of wages 
or otherwise fix the terms of employment. It was really an act 
for the suppression of strikes and of trade unions. The severity 
of the statute can be realised only by a minute study of its differ- 
ent provisions, to enter into which would be alien to my present 
purpose. Two illustrations may suffice. Under the Act it is 
made an offense (to put the matter shortly) to assist in maintaining 
men on strike:? persons guilty of this or any other offense under 
the Act are made liable to conviction on summary procedure 
before justices of the peace.® 





freedom of speech or freedom of opinion, and at the same time to protect A’s right not 
to be damaged by the false or reckless statements of X. This example deserves notice 
because, after about a century of legislation, the law of libel has resulted in a roughly 
satisfactory adjustment of rights constantly tending to come into conflict. This fact 
gives some reason to hope for an ultimate adjustment of the conflict between the right 
of association and the right to individual freedom of action. 

1 It re-enacts in substance the Combination Act of 1799, 39 Geo. 3, c.81. See gen- 
erally as to the Combination Act, 1800, 3 Stephen, Hist. 306; Wright 12. 

2 3 Stephen, Hist. 208. 

8 The maintenance of this summary jurisdiction is a feature of subsequent Combi- 
nation Acts (5 Geo. 4, c. 95, s. 7; 6 Geo. 4, c. 129, s. 6, Conspiracy and Protection of 
Property Act, 1875, s. 10). Under the last Act, however, the accused has the option 
of trial on indictment before a jury (see, for the reasons in favour of this summary juris- 
diction, Report of Committee on Combination Laws, 1875, pp. 10,11). The desira- 
bility of obtaining a’ ready method for the punishment of trade offenses, which could 
only be effected by Act of Parliament, should be noted. It invalidates the argument 
that conduct made an offense under ¢. g. the Combination Act, 1800, could not be an 
offense at common law, since if punishable at common law it would not have been 
made an offense by statute. 
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One feature of the great Combination Act is sometimes (because 
of its small practical importance) overlooked. The statute imposes 
a penalty upon combinations among masters for the reduction of 
wages or for an increase in the hours or the quantity of work. 
To an historian of opinion this provision is of importance. It 
shows that in 1800 Parliament was in theory opposed to every 
kind of trade combination. 

Behind the Combination Act — and this is a matter for my pur- 
pose of primary importance —there stood the law of conspiracy.! 
As to the exact nature of this law as then understood it would 
be rash to express one’s self with dogmatic confidence. There are 
one or two features, however, of that law as it stood in 1800 of 
which it may be allowable to write with a certain degree of 
confidence. 

First. The law of conspiracy had by the end of the eighteenth 
century received under judicial decisions a very wide extension.? 

Secondly. A conspiracy, it is submitted, included in 1800 a 
combination for any of the following purposes; that is to say: 

(1) For the purpose of committing a crime. 

(2) For the purpose of violating a private right in which the 
public has a sufficient interest* [¢.e. semble for the purpose of 
committing any tort or breach of contract which materially affects 
the interest of the public].® 





1 Sir William Erle, Sir Robert S. Wright, Sir J. F. Stephen, all of them judges, 
have each published on this subject books of authority. A study of their writings 
leaves on my mind the impression that these eminent authors have each arrived at some- 
what different conclusions, and that they each felt the law of conspiracy to be obscure. 

2 Wright’s work —not republished since he was raised to the bench — contains 
elaborate arguments to show that this extension was illegitimate, and was not really 
supported by the authorities on which it is supposed to rest. From a merely histori- 
cal point of view these arguments are of great force, but from a legal point of view 
their effect is diminished by the reflection that similar arguments if employed by a 
lawyer of as much historical information and of as keen logical acumen as Sir R. S. 
Wright, would shake almost every accepted principle of English law, in so far as it 
does not depend upon statute. In any case Wright’s arguments are for my present 
purpose irrelevant ; my object is to state, as far as may be, not what the law of con- 
spiracy ought to have been, but what it was in 1800. 

8 “ Tt is undisputed law that a combination for the purpose of committing a crime 
is a crime” (Erle 31), and this whether the crime is known to the common law or is 
created by statute. 

4 Erle 32. 

5 It is arguable in spite of Turner’s Case, 13 East 228, that a combination to commit 
any tort or for the breach of any contract with a view to damage any person, is a con- 
spiracy, but it is not necessary for our purpose to state the law as widely as this. See 
Kenny, Outlines of Crim. Law 288-290. 
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(3) For any purpose clearly opposed to received morality or to 
public policy. 

Thirdly. Since a combination to commit a crime is ¢pso facto a 
conspiracy, it follows that a combination for any purpose made or 
declared criminal by the Combination Act, 1800, ¢.g. a combina- 
tion to collect money for the support of men on strike, was in 1800 
an undoubted conspiracy. 

If we bear these features of the law of conspiracy in mind and 
recollect that the Combination Act was not intended to render 
unlawful any bargaining, ¢.g. as to the rate of wages between an 
employer and an individual workman, the combined result of the 
Combination Act in 1800, and the law of conspiracy, or, in other - 
words, of the combination law as it stood at the beginning of 
the nineteenth century, may be thus broadly summed up: Any 
‘artisan who organized a strike or joined a trade union was a 
criminal and liable on conviction to imprisonment. The strike 
was a Crime, the trade union was an unlawful association. The 
whole idea on which the law rested was this: 


“ Workmen are to be contented with the current rate of wages, and are 
on no account to do anything which has a tendency to compel their em- 
ployers to raise it. Practically, they could go where they pleased individu- 
ally and make the best bargains they could for themselves, but under no 
circumstances and by no means, direct or indirect, must they bring the 
pressure of numbers to bear on their employers or on each other.” ? 


To a reader of the twentieth century this state of the law seems 
no less incomprehensible than intolerable, and indeed within twenty- 





1 Erle 33, 34- 
The agreements which at the present day may be held to constitute a conspiracy 
have been thus summarized: 

(1) Agreements to commit a substantive crime (R. v. Davitt, 11 Cox 676; R. v. 
Whitchurch, 24 Q. B. D. 420), e.g. a conspiracy to steal or to incite some one to steal. 

(2) Agreements to commit any tort that is malicious. 

(3) Agreements to commit a breach of contract under circumstances which are 
peculiarly injurious to the public. 

(4) Agreements to do certain other acts which, unlike those hitherto mentioned, are 
not breaches of law at all, but which nevertheless are outrageously immoral or else in 
some way extremely injurious to the public. 

See Kenny, Outlines of Crim. Law, 288-290. 

The definition attributed to Lord Denman of a conspiracy as a “ combination for 
accomplishing an unlawful end, or a lawful end by unlawful means” (see Wright 63) 
is, it is submitted, sound, though too vague to be of much use. Its importance lies in 
the emphasis it lays on the odject or purpose —a very different thing from the motive — 
of a combination as a test of its criminal character, and in the light which it throws on 
the wide extension given by the law to the idea of conspiracy. 

2 3 Steph. Hist. 209. 
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five years after the passing of the Combination Act, appeared 
utterly indefensible to so rigid an economist as McCullock, a 
man whose good sense and genuine humanity have been concealed 
from a later generation by the heavy and brutal satire of Carlyle. 
Who, we ask, were the tyrants who deprived working-men of all 
freedom, and what was the state of opinion which sanctioned this 
tyranny? The answer is that the men who passed the great Com- 
bination Act were not despots, and that the Act precisely corre- 
sponded with the predominant beliefs of the time. 

The Parliament of 1800 acted under the guidance of Pitt. It 
contained among its members Fox and Wilberforce; it was cer- 
tainly not an assembly insensible to feelings of humanity. The 
ideas of the working classes were, it may be said, not represented. 
This is roughly true, but artisans were no better represented in the 
Parliament of 1824 than in the Parliament of 1800, yet the Parlia- 
ment of 1824 repealed the Combination Act and freed trade com- 
binations from the operation of the law of conspiracy. The mere 
fact, which appears well ascertained, that the Combination Act of 
1799 and the Combination Act of 1800, which re-enacted its 
provisions, passed through Parliament without any discussion of 
which a report remains, is all but decisive. The law of the day 
represented in 1800 the predominant opinion of the day. 

The public opinion which sanctioned the Combination Act 
(which was to a great extent a Consolidation Act)! consisted of 
two elements. 

The first element, though not in the long run the more impor- 
tant, was a dread of combinations due in the main to the then 
recent memories of the Reign of Terror. Does later experience 
enable us to say that this fear was then a mere unfounded panic? 
Englishmen, at any rate, who, though from a distance, had witnessed 
the despotism of the Jacobin Club, which it is said towards the 
close of its tyranny sent weekly, in Paris alone, some hundreds of 
citizens to the guillotine, may be excused for some jealousy of 
clubs or unions. The existence, at any rate, of this fear of combi- 
nations is certain; it is proved by a body of acts, — 37 Geo. 3, 
c. 123 (1797), 39 Geo. 3, c. 69 (1799), 57 Geo. 3, c. 19 (1817), 
which were directed against any treasonable or seditious society, 
or against any society which might turn out to foster treason or 





1 7. e, the Combination Act generalized provisions which had been long enforced 
under special Acts in respect of workmen engaged in particular kinds of manufactures. 
See 3 Steph. Hist. 206. 
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sedition. The presence in these enactments of provisions in fa- 
vour of Freemasons, Quakers, and Charities! betrays the width of 
their operation and the fears of their authors. Clubs of all kinds 
were objects of terror. 

The second element of public opinion in 1800 was the tradition 
of paternal government which had been inherited from an earlier 
age and was specially congenial to the Toryism of the day. This 
tradition had two sides. The one was the conviction that it was 
the duty of labourers to work for reasonable, that is to say, for 
customary, wages. The other side of the same tradition was the 
provision by the state (at the cost, be it noted, of the well-to-do 
classes and especially of the landowners) of subsistence for work- 
men who could not find work. The so-called “ Speenhamland 
Act of Parliament” by which the Justices of Berkshire granted to 
working-men relief in proportion to the number of their families, 
or, to use the political slang of to-day, tried to provide for them a 
“living wage,” is the fruit of the same policy which gave birth to 
the Combination Act, 1800. The sentiment of the day was indeed 
curiously tolerant of a sort of crude socialism. Whitbread intro- 
duced a bill authorizing justices to fix a minimum of wages, and 
complained of the absence of any law to compel farmers to do 
their duty. Fox thought that magistrates should protect the poor 
from the injustice of grasping employers. Pitt introduced a bill 
for authorizing allowances out of the public rates, including the 
present of a cow. Burke approved a plan for enabling the “ poor ” 
to purchase terminable annuities on the security of the rates.” | 

The Combination Act, then, of 1800 represented the public 
opinion of 1800. 

(B) The Benthamite reform. In 1824 was passed 5 Geo. 4, 
c. 95, which placed the whole combination law on a new basis. Its 
provisions have thus been summarized by Sir Robert Wright: 


“In 1824 the Act of 5 Geo. 4, c. 95, repealed all the then existing Acts 
relating to combinations of workmen, and provided that workmen should 
not by reason of combinations as to hours, wages or conditions of labour, 
or for inducing others to refuse work or to depart from work, or for 
regulating ‘the mode of carrying on any manufacture, trade or business 
or the management thereof,’ be liable to any criminal proceeding or pun- 





1 Wright 23, 24. 

2 Fowle, Poor Law 66, 67. 

8 The Combination Act, 1824, 5 Geo. 4, c. 95, and the Combination Act, 1825, 
6 Geo. 4, c. 129. See 3 Steph. Hist. 221; Wright 13. 
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ishment for conspiracy or otherwise under the statute or common law. By 
another section it extended a similar immunity to combinations of masters. 
On the other hand it enacted a penalty of two months’ imprisonment for 
violence, threats, intimidation and malicious mischief.” ? 


This Act was repealed after a year’s trial and was replaced by 
the Combination Act, 1825, 6 Geo. 4, c. 129, which also has been 
thus summarized by Wright: 


“This Act again repealed the older statutes, but without mention of 
common law. It provided summary penalties for the use of violence, 
threats, intimidation, molestation, or obstruction by any person for the 
purpose of forcing a master to alter his mode of business, or a workman 
to refuse or leave work, or of forcing any person to belong or subscribe 
or to conform to the rules of any club or association. It did not ex- 
pressly penalize any combination or conspiracy, and it exempted from all 
liability to punishment the mere meeting of masters or workmen for settling 
the conditions as to wages and hours on which the persons present at the 
meeting would consent to employ or serve.” ? 


Even a trained lawyer may fail at first sight to perceive wherein 
lies the difference between the two Acts, or to conjecture why the 
one was substituted for the other, yet it will be found that the simi- 
larity and the difference between the two enactments are equally 
important, and that, whilst the repeal of the earlier Act is per- 
fectly explainable, the singular course of legislation in 1824 and 
1825 is the exact reflection of the current of wien Each 
point merits separate consideration. 

As to the points of similarity. Both Acts aim at the same object; 
they both reverse the policy of 1800, and are intended to establish 
free trade in labour; they both, as a part of such freedom of 
trade, concede to men and to masters alike the right to discuss and 
agree together as to the terms on which they will sell or purchase 
labour; both give expression to the idea that the sale or purchase 
of labour should be as entirely a matter of free contract as the 
purchase of boots and shoes. Both Acts therefore repeal the 
great Combination Act and all earlier legislation against trade 
combinations. Both Acts, lastly, impose severe penalties on the 
use of violence, threats, or intimidation whereby the contractual 
freedom of an individual workman or an individual master may be 
curtailed, and both Acts provide the machinery whereby these 
penalties may be summarily enforced. The labour contract under 





1 Wright 13. 2 Wright 13. 

















THE COMBINATION LAW AND OPINION. 521 


each Act is intended to be perfectly and strictly free. Combinations 
to raise or lower wages and the like are no longer forbidden, but 
neither individuals nor combinations are to interfere with the right 
of each person freely to enter into any labour contract which may 
suit the contracting parties. 

As to the difference. The Act of 1824 allows freedom of com- 
bination for trade purposes, both to men and to masters in the very 
widest terms,! and (what is the matter specially to be noted) ex- 
empts trade combinations from the operation of the law of con- 
spiracy. It then imposes penalties upon the use of violence, 
threats, or intimidation for certain definite purposes, ¢.g., the 
compelling a workman to depart from his work. 

The Combination Act, 1825, on the other hand, in the first place, 
imposes penalties upon the use of violence, threats, or intimidation 
for almost any purpose which could conceivably interfere with 
individual freedom of contract on the part of an individual work- 
man or with the right of a master to manage his business in the 
way he thought fit. The Act, in the next place, confers indirectly? 





1 Sect. 2 exempts from liability “to any indictment or prosecution for conspiracy, or 
to any other criminal information or punishment whatever, under the common or 
the statute law,” “ journeymen, workmen, or other persons who shall enter into any com- 
bination to obtain an advance, or to fix the rate of wages, or to lessen or alter the 
hours or duration of the time of working, or to decrease the quantity of work, or to 
induce another to depart from his service before the end of the time or the term for 
which he is hired, or to quit or return his work before the same shall be finished, or, 
not being hired, to refuse to enter into work or employment, or to regulate the mode 
of carrying on any manufacture, trade, or business, or the management thereof.” 
Under this section a combination of X, Y, and Z to induce a workman to break a con- 
tract of work or to induce a master to dismiss all workmen who were not trade union- 
ists, would semd/e, not have been a conspiracy. Sect. 3 gives an analogous exemption 
to masters. 

2 Sect. 4. “ Provided always . . . that this Act shall not extend to subject any per- 
sons to punishment, who shall meet together for the sole purpose of consulting upon 
and determining the rate of wages or prices, which the persons present at such meeting, 
or any of them, shall require or demand for his or their work, or the hours or time 
for which he or they shall work in any manufacture, trade or business, or who shall 
enter into any agreement, verbal or written, among themselves, for the purpose of 
fixing the rate of wages or prices which the parties entering into such agreement, or 
any of them, shall require or demand for his or their work, or the hours of time for 
which he or they will work, in any manufacture, trade or business; and that persons 
so meeting for the purposes aforesaid, or entering into any such agreement as afore- 
said, shall not be liable to any prosecution or penalty for so doing; any law or statute 
to the contrary notwithstanding.” Section 5 provides an analogous exemption for 
meetings of masters to settle the rate of wages, etc. 

A comparison between the Act of 1824, section 2, and the Act of 1825, section 3, 
shows that the liberty of combination allowed under the first Act is a good deal wider 
than that allowed under the second. 
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upon workmen and masters a limited right to meet together and 
come to agreements for settling the rate of wages, and the like, 
which the persons present at the meeting will accept or give. 
The Act, lastly, revives the law of conspiracy in regard to trade 
combinations. 

The result, therefore, of the Combination Act, 1825 (at any 
rate, as interpreted by the courts), was this: 

Any trade combination was a conspiracy unless it fell within 
the limited right of combination given by the Act of 1825.1 

A strike, though not necessarily a conspiracy, certainly might 
be so, and a trade union, as being a combination in restraint of 
trade, was at best a non-lawful society,” z.¢., a society which, 
though membership in it was not a crime, yet could not claim the 
protection of the law. 

The course of parliamentary legislation with regard to the com- 
bination law in 1824 and 1825 was singular, but in all its features 
it exactly represents the dominant opinion, that is, the Benthamite 
individualism of the day. The Act of 1824 was the work of 
known Benthamites. McCullock advocated its principles in the 
“Edinburgh Review”; Joseph Hume brought it as a bill into 
Parliament; the astuteness of Francis Place, in whose hands 
Hume was a puppet, made it possible to pass into law a bill, of 
which the full effect was not perceived, either by its advocates 
or by its opponents. The Act gives expression in the simplest 
and most direct form to two convictions pre-eminently character- 
istic of the Benthamites and the political economists. The one 
is the belief that trade in labour ought to be as free as any other 
kind of trade; the other is the well-grounded conviction that there 
ought to be one and the same law for men as for masters. Adam 
Smith had some fifty years before pointed out that trade combina- 
tions on the part of workmen were blamed and punished, whilst 
trade combinations on the part of masters were neither punished 
nor indeed noticed.’ Liberty and equality, each of which repre- 
sent the best aspect of /aissez faire, were the fundamental ideas 
embodied in the Act of 1824. 





1 This Act “left the common law of conspiracy in force against all combinations in 
restraint of trade, the combinations exempted from penalty under ss. 4 and § alone 
excepted.” Erle 58. This is, it is submitted, the right view of the law. Contrast 
however 3 Stephen, Hist. 223. “ 

2 Farrer v. Close (1869), L. R. 4 Q. B. 602. 

8 See Wealth of Nations, ch. viii. pp. 97-102 (6th ed. 1791). 
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_ Why, then, was the Act of 1824 repealed and replaced by the 
Act of 1825? 

Something — even a good deal — was due to accidental circum- 
stances. In spite of the sagacious advice of Francis Place, work- 
men who were unused to the right of combination used their 
newly acquired power with imprudence, not to say unfairness. A 
large number of strikes took place, and these strikes were accom- 
panied by violence and oppression. The artisans of Glasgow 
“boycotted,” as we should now say, and tried to ruin an unpopu- 
lar manufacturer. The classes whose voices were heard in Parlia- 
ment were panic struck, and their alarm was not unreasonable. 
Hence the demand for the repeal of the Combination Act, 1824. 
Place, after his manner, attributes the success of this demand 
to the baseness of parliamentary statesmen, to the bad faith of 
Huskisson, and, above all, to the machinations of one politician, 
who “lied so openly, so grossly, so repeatedly, and so shame- 
lessly”” as to astonish even the critic, who had always considered 
this individual “a pitiful, shuffling fellow.”' This pitiful, shuffling 
fellow was the well-known Sir Robert Peel.2 He had, at any rate, 
as we might expect, something which is worth hearing to urge in 
support of his conduct. Peel has left on record the ground of his 
opposition to the Act of 1824. It is that “sufficient precautions 
were not taken in [that Act] .. . to prevent that species of an- 
noyance which numbers can exercise towards individuals, short of 
personal violence and actual threat, but nearly as effectual for its 
object.” 3 

Here we pass from the transitory circumstances of a particular 
year and touch the true, if unperceived, cause of the reaction against 
the Combination Act of 1824. The right of combination which 
was meant to extend personal freedom was so used as to menace 
the personal freedom both of men and of masters. By the legis- 
lation of 1824 Benthamites and economists, that is, enlightened 
individualists, had extended the right of combination in order to 
enlarge the area of individual freedom; by the Act of 1825 sincere 
individualists, among whom Peel may assuredly be numbered, lim- 
ited the right of trade combination in order to preserve the con- 
tractual freedom of workmen and of masters. The men who passed 
the Act of 1824 meant to establish free trade in labour, they did 





1 Life of F. Place, 236. 
2 Then Mr. Peel. 
8 Peel’s Private Correspondence, 379 (London, 1891). 
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not mean to cut short the contractual capacity of persons who pre- 
ferred not to join or resisted the policy of trade unions. The two 
Acts which seem contradictory are in reality different applications 
of that /azssez faire which was a vital article of the utilitarian creed ; 
the economists and Liberals who in 1824 had begun to guide 
legislative opinion were the sincerest and most enthusiastic of indi- 
vidualists. It is hard for the men of 1904 to realize how earnest 
eighty years ago was the faith of the best men in England in indi- 
vidual energy and in the wisdom of leaving every one free to pursue 
his own course of action as long as he did not trench upon the like 
liberty or the rights of his fellows. To such reformers oppression 
exercised by the state was not more detestable than oppression 
exercised by trade unions. Place was a Benthamite fanatic. His 
finest characteristic was passionate zeal for the interest: of the 
working class whence he sprung. He knew workmen well, he 
had no love for employers. Yet Place, and we may be sure many 
wiser men with him, believed and hoped that the repeal of the 
combination law of 1800 would put an end to trade unions. 


“The combinations of the men are but defensive measures resorted to 
for the purpose of counteracting the offensive ones of their masters .. . 
when every man knew that he could carry his labour to the highest bidder, 
there would be less motive for those combinations which now exist, and 
which exist because such combinations are the ov/y means of redress that 
they have.” ? 


So Place in 1825. Eighteen years later thus writes Richard Cobden: 


“Depend upon it nothing can be got by fraternising with trade unions ; 
they are founded upon principles of brutal tyranny and monopoly. I 
would rather live under a Dey of Algiers than a trades committee.” ? 


In 1850 Miss Martineau is well assured that the Act of 1825 was 
a necessary and salutary measure: 


“ By this act [z.¢ the Combination Act, 1825] combinations of masters 
and workmen to settle terms about wages and hours of labour are made 
legal ; but combinations for controlling employers by moral violence were 
again put under the operation of the common law. By this as much was 
done for the freedom and security of both parties as can be done by 
legislation, which, in this matter, as in all others, is an inferior safeguard to 
that of personal intelligence.” ® 





1 Life of F. Place, p. 217, and see further p. 218. 
2 Cobden, 1 Morley, ch. xiii. p. 299. 
8 1 H. Martineau’s Thirty Years’ Peace (ed. 1877) 474. 
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What is of even more consequence, the best and wisest of the 
judges who administered the law of England during the fifty years 
which followed 1825 were thoroughly imbued with Benthamite 
Liberalism. They believed that the attempt of trade unions to 
raise the rate of wages was something like an attempt to oppose a 
law of nature. They were convinced —and here it is difficult to 
assert that they erred —that trade unionism was opposed to indi- 
vidual freedom, that picketing, for example, was simply a form of 
intimidation, and that though a strike might in theory be legal, a 
strike could in practice hardly be carried out with effect without 
the employment of some form of intimidation either towards mas- 
ters or non-unionists. No judges have ever deserved or earned 
more respect than Erle and Bramwell, yet Erle deliberately main- 
tained that under the Act of 1825 any combination might be a 
conspiracy that interfered with “the free course of trade,” whilst 
Bramwell enounced the doctrine that “the liberty of a man’s mind 
and will to say how he shall bestow himself and his means, his 
talents and his industry, is as much a subject of the law’s protec- 
tion as that of his body.” His language is as wide as possible: 


“Generally speaking, the way in which people have endeavoured to 
control the operation of the minds of men is by putting restraints on 
their bodies, and therefore we have not so many instances in which the 
liberty of the mind is vindicated as that of the body. Still, if any set of 
men agreed amongst themselves to coerce that liberty of mind and 
thought by compulsion and restraint, they would be guilty of a criminal 
offence, namely, that of conspiring against the liberty of mind and freedom 
of will of those towards whom they so conducted themselves. I am re- 
ferring to coercion and compulsion— something that is unpleasant and 
annoying to the mind operated upon; and I lay it down as clear and 
undoubted law that, if two or more persons agree that they will by such 
means co-operate together against that liberty, they are guilty of an indict- 
able offence.” * 


Bramwell’s doctrine moreover, laid down in 1867, harmonizes 
with that treatise of Mill “On Liberty,” which was the final and 
authoritative apology for the Benthamite faith in individual freedom. 

We may feel therefore assured that the legislation of 1824-25 
was not intentionally unjust, and represented even in its fluctuation 
the best and most liberal opinion of the time. The individualism 

of 1825 is open to one comment: individualists, whether jurists or 





1 R, v. Druitt (1867), 10 Cox 600, per Bramwell, B., cited 3 Steph. Hist. 221, 222, 
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economists, had not then and indeed never have fully recognised 
the characteristics of combined action. In common with the 
revolutionary reformers of France they recognised as a fact the 
power of the state and the rights of individuals, but they never 
studied the mode in which individual action is modified when you 
consider men, not as isolated from their fellows, but as members of 
society or of special societies. They saw, and saw truly, that the 
need of the time was, at any rate as regards trade, to free workmen 
and masters from the trammels imposed by law on individual 
action. They did not see the difficulty of reconciling individual 
freedom with the right of association; they could not supply the 
solution of a problem whereof they hardly acknowledged the ex- 
istence. A fewlines in Mill, “On Liberty,” are all the reference he 
makes to the proper limits of combined action. He and the 
school to which he belonged seemed to have held that when once 
the area of individual liberty was defined it was unnecessary to lay 
down any rules either of law or of morality for fostering or check- 
ing the use of the power arising from combination. In any case 
the doctrine both of Mill and of his teachers is uncertain and in- 
distinct, and indistinctness of belief always begets inconsistency of 
action. The combination law of 1825 stood almost unaltered for 
fifty years. The experiment of trying to establish free trade in 
labour was probably a wise one; whether the Act of 1825 ought 
to have been repealed may still admit of discussion. Two things 
are certain. Its provisions caused dissatisfaction, and the Liberals 
of the day, imbued in the main with Benthamite doctrine, could 
provide no clear principle for its amendment. 

(C) The compromise of 1875.' This compromise revolutionized 
the combination law. It is marked by the following characteristics : 

First. No trade combination on the part either of employers or 
workmen to do any act which if committed by one person would 
not be punishable as a crime can, since the passing of the Act of 
1875, be indictable as a conspiracy? Hence, 





1 The Conspiracy and Protection of Property Act, 1875, 38 & 39 Vict. c. 86; the 
Trade Union Act, 1871, 34 & 35 Vict. c. 31; the Trade Union Act, 1876, 39 & 40 Vict. 
Cc. 22. 

. 2 “An agreement or combination by two or more persons to do or procure to be 
done any act in contemplation or furtherance of a trade dispute between employers 
and workmen shall not be indictable as a conspiracy if such act committed by one 
person would not be punishable as a crime.” Conspiracy and Protection of Property 
Act, 1875, s. 3, Ist clause. Contrast the language of the Combination Act, 1824 (5 Geo. 
4, C. 95), S. 2, enacting that any journeyman, workman, or other persons who enter (to 
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Secondly. A trade combination is placed in a different position 
from that occupied by combinations which are not trade combina- 
tions, for whilst a trade combination cannot be indictable as a 
conspiracy unless it is a combination to do an act which may be a 
crime if done by an individual acting alone, a combination which 
is not a trade combination may be indictable as a conspiracy, even 
though it is a combination to do an act which would not be a 
crime if done by an individual if acting alone. 

X, acting alone, leaves the employment of a manufacturer, A, 
without due notice and in breach of his contract of service. X 
does not commit acrime. X, Y, and Z form a trade combination 
for the purpose of simultaneously leaving the employment of A 
without due notice and in breach of their contract of service. The 
combination of X, Y, and Zis, under the Conspiracy and Protection 
of Property Act, 1875, not an indictable conspiracy. 

X, on the other hand, a tenant of a landlord A, declines to pay 
his rent. X has not committed a crime, but at most a breach of 
contract. : 

X, Y, and Z, tenants of A, enter into a combination not to pay 
rent to A. This combination, which has no reference to a trade 
dispute and therefore does not fall within the Conspiracy and Pro- 
tection of Property Act, 1875, is or may be indictable as a criminal 
conspiracy. 

Thirdly. Trade unions which under the Combination Act, 1825, 
were at best non-lawful societies as being in restraint of trade, are, 
under the Trade Unions Act, 1871 and 1876, not to be held unlaw- 
ful societies on the mere ground that their purposes are in restraint 
of trade.! A trade union, in short, is prima facie a lawful society, 
though of course it may, like any other association, become an un- 
lawful society if it is formed for or pursues unlawful objects. Per- 
sons therefore, whether trade union officials or others, who defraud a 
union, é. g. embezzle its funds, are punishable like any other persons 
guilty of embezzlement; but though trade unions are lawful socie- 
ties, trade union contracts, that is, agreements between the members 
of a trade union or between two trade unions, are in general not 
directly enforceable by law.? 





put the matter shortly) into any trade combination “shall not therefore be subject or 
liable to any indictment or prosecution for conspiracy or to any other criminal infor- 
mation or punishment whatever under the common or the statute law.” 

1 Trade Union Act, 1871, ss. 2, 3. 

2 See Trade Union Act, 1871, s. 4. 

To put the matter broadly the trade union is a lawful club but a club of which the 
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Fourthly. Any person guilty of intimidation or annoyance to 
any other person, é.g. a fellow workman, with a view to interfering 
with such workman’s legal freedom of action or who with this 
view does certain specific injuries to such other workman, e.g. 
besets his dwelling-house, is guilty of an offense punishable with 
imprisonment, whence it follows that a combination to commit 
such offense or crime is a conspiracy, but “ picketing” —I pur- 
posely use popular, not technical language — is, in reality, more 
or less legalised, as long as it is moderate picketing which does 
not amount to intimidation. 

The general character of the compromise of 1875 is unmistak- 
able. It constitutes a modification of the combination law, which 
is greatly in favour of workmen, at any rate in so far as they are 
trade unionists. The policy of 1800 is distinctly reversed. In 
1800 trade combinations, whether temporary combinations, such 
as strikes, or permanent combinations, such as trade unions, were 
regarded by the law with the gravest disfavour. It is extremely 
doubtful whether any one who participated in such combinations 
could avoid committing a crime. In 1875 trade combinations are 
greatly favoured by the law; they are not indictable as conspira- 
cies in cases in which other combinations may be indictable as 
conspiracies. Trade unions, though not made corporate bodies, 
are lawful societies. The compromise, further, is, from the point 
of view of trade unionists, a great advance on the combination 
law of 1825. In 1825 the liberty given to trade combinations was 
extremely limited, and severe penalties were imposed on every 
kind of intimidation of which.workmen on strike or trade unions 
might conceivably be guilty. Under the compromise of 1875 free- 
dom of combination is extended further than even under the Act 
of 1824,! and only a limited number of definite acts remain pun- 
ishable under the head of intimidation. But the compromise, 
though favourable to trade unionists, is a compromise. The legis- 
lature has clearly intended to provide for the protection of indi- 
viduals, whether masters or workmen, whose legal liberty of action 
might be infringed by trade combinations; and the effect of the 
compromise was in 1875, on some points, open to doubt. 

A study of the Act of 1875 and the other enactments with 
which it ought to be read, as well as the known facts of history, 





courts will not directly enforce the rules, ¢. g. as to payment of subscriptions and the 
like, as against any member. 
1 See ante, p. §21, n. I. 
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easily explain the state of opinion which gave birth to the com- 
promise of 1875. The Benthamite reform of 1825 was domi- 
nated throughout by the desire of the Benthamite reformers, who 
were stringent individualists, to protect at all costs every indi- 
vidual’s contractual capacity. The Act, moreover, of 1825 had 
been interpreted by magistrates who were themselves individu- 
alists, and who, following the guidance of Parliament, used the law 
of conspiracy to check combinations which aimed at purposes in 
restraint of trade, and moreover to protect individual freedom of 
action. Hence, for fifty years, a conflict between the law, as ex- 
pounded by the courts, and the habits and wishes of trade union- 
ists. The judges held that, though a strike in itself might be 
legal, a strike almost inevitably led to acts which were criminal. 
Trade unionists, on the other hand, who at one time (1832-50) 
accepted, in name at least, the doctrine of datssez faire, interpreted 
it as allowing unlimited freedom of combination for any objects 
which were not distinctly criminal, and held that if a strike was 
legal, conduct such as picketing, necessary to the maintenance of 
a strike, could not be a crime. By 1875 two changes had taken 
place: the force of individualism had declined, and in many 
branches of the law could be traced the rising authority of col- 
lectivism. Meanwhile the artisans had obtained the parliamen- 
tary franchise, and there existed among Liberals and also among 
Conservatives a tendency to overrate the wisdom and the virtues 
of working-men. Hence the ideas of trade unionists, which in 
1861 were utterly unrepresented in a middle-class Parliament,} 
received at least the attention which was their due in the more or © 
less democratic Parliament of 1875. The old ideas, however, con- 
genial to individualism, and inherited from the reformers of 1832, 
were still potent. No English Parliament was prepared to leave 
individual freedom unprotected against combined numbers. This 
was a condition of opinion which naturally produced a compro- 
mise, and a compromise favourable, on the whole, to working- 
men; and such favour was the more natural because, in England 
at any rate, trade union leaders had, on the whole, exercised their 
power with moderation. 

(D) The judicial interpretation of the compromise. The legis- 
lation of 1875 left many questions open: What was the true 
position of a trade union? What were the principles on which 





1 Mill, Rep. Gov. 56, 57. 
34 
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to determine whether a combination of any kind was a conspiracy 
at common law? Could an individual who suffered damage 
through a trade combination recover damages in an action where 
under the Conspiracy and Protection of Property Act, 1875, the | 
combination was not indictable as a conspiracy? 

These and other inquiries of the same sort were left to the de- 
cision of the courts. Trade unionists and many lawyers believed 
that they must all be answered in the way most favourable to the 
free action of the unions. Since 1885, however, cases requir- 
ing the interpretation of the compromise of 1875 have come 
frequently before the courts. The exact effect of the judgments 
delivered is in some degree a subject of dispute. The following 
principles, however, may (it is submitted) be deduced from decided 
cases. 

1. An act lawful in itself is not by the mere existence of a bad 
motive converted into an unlawful act so as to render the doer 
thereof liable to an action by a person who suffers damage from 
such act.! 

But note that the motive influencing the doer of an act is in 
itself a totally different thing, though often confounded with the 
purpose or object for the attainment of which he does the act. 

2. Acts which are not in themselves unlawful when done 
by persons acting in combination, solely with the lawful object 
of protecting their trade and increasing their profits, are not 
actionable.” 

3. A combination of X, Y, and Z to do an act which, if done 
by X alone, would not be either criminal or wrongful, may be a 
conspiracy.® 

4. A combination of X, Y, and Z to break, or to cause others to 
break, a contract with A, or (semd/e) to induce others not to enter 
into contracts with A, is, in the absence of distinct legal justi- 
fication, a conspiracy, and gives A, if damaged thereby, a cause of 
action.‘ 
































1 Allen v. Flood, [1898] A. C. 1; Quinn v. Leathem, [1901] A. C. 495; Stevenson 
v. Newnham (1853), 13 C. B. 297. 

2 Mogul Steamship Co. v. McGregor, [1892] A. C. 25; 23 Q. B. D. (C. A.) 508. 
In other words, trade competition is considered beneficial to the public, and acts 
legal in themselves do not become actionable because they are done by persons 
acting in combination solely for the purpose of trade competition. 

8 Mogul Steamship Co. v. McGregor, [1892] A. C. 25, 45, judgment of Bramwell, 
and 23 Q. B. D. 598, 616, judgment of Bowen, L. J. 

* Quinn v. Leathem, [1901] A. C. 495; Temperton v. Russell, [1893] 1 Q. B.(C. A.) 
715. 
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5. The Conspiracy and Protection of Property Act, 1875, s. 3, 
has nothing to do with civil remedies ; a trade combination, that 
is to say, of X, Y, and Z, which is not indictable as a conspiracy, 
may yet, if it damages A, give A a right of action.! 

6. A registered, and probably an unregistered, trade union is 
liable to be sued for torts committed by its agents; and also, it 
would seem, is competent to sue as a plaintiff. 

The interpretation put by the courts on the compromise of 
1875 is, it is submitted, from a legal point of view, thoroughly 
sound, and will commend itself to men of whatever party who still 
hold that personal liberty is the basis of national welfare. But . 
this interpretation does undoubtedly deprive trade unionists of 
advantages which, in common with many lawyers, they believed 
that they had obtained under the Act of 1875. It is now, at any 
rate, abundantly clear that neither trade unions nor any other 
associations can under English law possess property without incur- 
ring that liability to pay damages for wrongs done by themselves 
or by their agents which attaches to all property holders. In a 
sense, therefore, the interpretation put by the courts upon the 
Act of 1875, and other enactments connected with it, does mark a 
reaction not against the provisions of that Act, but against the 
tendency so to construe them as to confer upon trade unions a 
position of privilege. 

The causes of this reaction are to be found in the current of 
opinion, and indeed might be all summed up in the existence of the 
one word “ boycott.” The term, which has obtained a world-wide 
acceptance, came into being during the autumn of 1880.7 It spread 
far and wide because it supplied a new name for an old social dis- 
ease which had reappeared in a new and most dangerous form. It 
bore witness to the pressing peril that freedom of combination 
might, if unrestrained, give a death-blow to individual liberty. 

The results, then, of our survey can be thus summed up: 

The combination law has from the end of the eighteenth century 
precisely corresponded with the course of opinion. 

The Combination Act, 1800, represents the panic-stricken but 
paternal Toryism of that date. 

The Combination Acts, 1824, 1825, even in their singular fluc- 





1 Quinn v. Leathem supra ; Glamorgan Coal Co. v. South Wales Miners Fed., 
[1903] 2 K. B.(C. A.) 505; Giblan v. National, etc., Union, [1903] 2 K. B. (C. A.) 
600. 

2 See “ Boycott” in Murray’s Dictionary. 
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tuation, precisely correspond with the Benthamite ideal of free 
trade in labour. 

The compromise of 1875 represents in the main the combined 
influence of democracy and collectivism. 

The interpretation of that compromise by the courts represents 
the belief, still strong in England, in the sacredness of individual 
liberty and the sense of the peril to which personal liberty is 
exposed by an unrestricted right of combination. 

The very confusion of the present state of the law corresponds 
with and illustrates a confused state of opinion. We all of us in 
England still fancy at least that we believe in the blessings of 
freedom, yet, to quote an expression which has become pro- 
verbial, “to-day we are all of us socialists.” The confusion 
reaches much deeper than a mere opposition between the beliefs 
of different classes. Let each man, according to the advice of 
preachers, look within. He will find that inconsistent social theo- 
ries are battling in his own mind for victory. Lord Bramwell, the 
most convinced of individualists, became before his death an im- 
pressive and interesting survival of the beliefs of a past age; yet 
Lord Bramwell himself writes to a friend, “I am something of a 
socialist.” If,then, the law be confused, it all the more accurately 
reflects the spirit of the time. 

A. V. Dicey. 


OxForD, April 26, 1904. 
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THE ANTI-TRUST ACT AND THE MERGER 
CASE. 


HE constitutionality of the Anti-Trust Act is based upon the 
grant to Congress of power “to regulate commerce with 
foreign nations, and among the several States, and with the Indian 
tribes . . . and to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers.” It was 
settled, before the case of the Northern Securities Company arose, 
that the power thus granted includes power to prohibit such acts 
as would obstruct the avenues of interstate commerce or interfere 
with its freedom.!_ The Anti-Trust Act declares to be illegal “ every 
contract, combination in the form of a trust or otherwise, or con- 
spiracy, in restraint of trade or commerce among the several 
States, or with foreign nations.” In the case of the Northern 
Securities Company,? therefore, the government had but two facts 
to establish, namely, (1) that there was a contract, combination, or 
conspiracy; and (2) that this contract, combination, or conspiracy 
was “in restraint of trade or commerce” within the meaning of the 
Act, and, if carried out, would cause such an obstruction of com- 
merce or interference with its freedom as Congress could prohibit. 
All the judges of the Supreme Court appear to have reached 
the conclusion that the evidence showed the existence of some 
contract or combination, though they differed upon the question 
whether this contract or combination was in restraint of interstate 
commerce, within the meaning of the Act, and also upon the ques- 
tion whether the Act, as construed by the majority of the court, 
was constitutional. The precise character of the contract or com- 
bination found by the court to exist was not clearly defined in the 
opinions. The majority of the judges appear to have proceeded 
on the assumption that the combination was formed by the princi- 
pal shareholders of the Northern Pacific Company and of the 
Great Northern Company prior to the formation of the Northern 
Securities Company, and that the formation of the Northern 





1 Jn re Debs, 158 U.S. 564; Addyston Pipe, etc., Co. v. U. S., 175 U. S. 211, see 


PP- 227, 230. 
2 Northern Securities Co. v. U. S., 193 U. S. 197. 
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Securities Company was merely a means of carrying out this ante- 
cedent combination or arrangement. 

It is difficult to base the decision on this ground. If there was 
a combination among the principal shareholders of the two rail- 
road companies prior to the organization of the Northern Securi- 
ties Company, that combination had ceased to exist at the time of 
the commencement of the suit. The purposes of the Northern 
Securities Company, expressed in its certificate of incorporation, 
were entirely lawful, and the corporation was legally organized 
under the laws of New Jersey. It is clear that the mere motives 
of some, or of all of those forming the corporation were not material. 
New parties, who had no connection with the original combination, 
had become shareholders in the Northern Securities Company. 
Very grave difficulties would result if the principle were now 
established that a corporation may be held responsible for ante- 
cedent acts or combinations of those who caused the corpora- 
tion to be organized, or who subsequently became its principal 
shareholders. 

However, it is clear that a corporation, in fact, is a combination 
of its shareholders. A partnership or unincorporated joint-stock 
company is a combination of individuals, as partners, for the pur- 
poses and upon the terms set forth in a partnership contract; and 
an incorporated joint-stock company, or corporation aggregate 
formed for business purposes, is a combination of individuals, as 
shareholders, for the purposes and upon the terms set forth in 
a charter or articles of incorporation. The Supreme Court; there- 
fore, might properly have held that any joint-stock company, 
whether technically a corporation or not, is a continuing ‘“‘ com- 
bination in the form of a trust or otherwise,” within the meaning 
of the Act, without passing upon the question whether the word 
“trust”? was used in the Act in its technical sense, or in the sense 
which it had acquired by popular use at the time of the passage of 
the Act. Although the Northern Securities Company was lawfully 
organized, and at the time of its organization was not a combina- 
tion in restraint of commerce (whatever the expectations or motives 
of those forming the company may have been), yet, if the subse- 
quent acquisition of a controlling interest in the stocks of the two 
railroad companies operated as a restraint of interstate commerce, 
such acquisition may have made the combination become an 
illegal combination. under the Anti-Trust Act. Similarly, a part- 
nership originally formed for a lawful business may become an 
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unlawful combination by subsequently engaging in an unlawful 
business. The conclusion that an unlawful combination existed, 
therefore, should be based upon the ground that the Northern 
Securities Company, by acquiring control of the stocks of the two 
railroad companies, made itself an illegal combination, though pre- 
viously it was a lawful combination. 

Assuming that a combination existed, the question remains 
whether this combination was “ in restraint of trade or commerce 
among the several States, or with foreign nations,” within the 
meaning of the Act of Congress. A majority of the judges of 
the Supreme Court held that the combination was in restraint of 
interstate commerce, because its direct effect was to destroy the 
possibility of real competition between two railway lines that were 
important arteries of interstate commerce. Mr. Justice Holmes, 
with whom concurred three of the justices, appears to have held 
that the Act applied only to such contracts and combinations as 
were illegal at common law, and that these consisted only of the 
following two classes, viz.: (1) contracts with a stranger to the 
contractor’s business (although in some cases carrying on a simi- 
lar one) which wholly or partially restricted the freedom of the 
contractor himself in carrying on his own business, and (2) com- 
binations or conspiracies to keep strangers to the agreement out 
of business. He also held that a partnership, or combination, 
which merely suppressed competition among those becoming 
parties to the partnership, or combination, by creating a com- 
munity of interest among them, was not illegal at common law 
and was not prohibited by the Anti-Trust Act. 

Having regard to the broad language of the Act, and to the 
fact that the Act undoubtedly was designed to remedy certain 
evils supposed to result from the formation of the large combina- 
tions of capital which at the time of the passage of the Act were 
revolutionizing the business world, it may be affirmed with confi- 
dence that Congress did not intend to use the words “ in restraint 
of trade or commerce” in a narrow and technical sense, and to 
prohibit only such contracts and combinations in restraint of trade 
or commerce as were illegal at common law. The reasonable 
presumption is that Congress intended the Act to mean all that 
its language fairly expressed, and to prohibit every contract or 
combination that, in fact, operated as a restraint of interstate com- 
merce, — so far as Congress had constitutional power to prohibit 
the same. 
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The precise limit of the power of Congress to make laws for 
carrying into execution the broad powers expressly delegated to 
Congress, cannot be determined by the application of technical 
or definite rules. The question often can be solved only by con- 
sidering the true spirit and purpose of the Constitution and the 
practical results of the legislation in question. Moreover, no 
provision of the Constitution can be construed without reference to 
other provisions. Thus, the provision that no person shall be 
deprived of life, liberty, or property without due process of law 
must be deemed limited by the express grant to Congress of 
power to deal with certain specified subjects, including the power 
to regulate commerce; but the freedom of individuals to act, 
contract, and dispose of their property cannot be interfered 
with, except by legislation that fairly can be considered an exercise 
of some power expressly granted. The power to regulate inter- 
state commerce was given to Congress for the purpose of securing 
to all the people of the United States free and unobstructed inter- 
state commerce, without interference by legislation of the several 
states, and governed only by such regulations as Congress might 
see fit to impose. Congress may prescribe rules to govern the 
transaction of interstate commerce. Congress may exercise the 
police power over interstate commerce by prohibiting the transac- 
tion of interstate commerce that would be injurious to ‘the health, 
morals, or peace of the community.! Congress, also, may preserve 
and protect interstate commerce by prohibiting acts that would 
operate as restrictions of the freedom of carrying on interstate 
commerce upon navigable waters, railways, or other avenues of 
interstate commerce. But it was not the purpose of the Consti- 
tution to take away from the states and to confer upon Congress 
power to enact all laws relating in any way to any matter con- 
nected with interstate commerce. A law is not a regulation of 
commerce among the several states, within the meaning of the 
Constitution, unless it regulates some subject that is connected 
with interstate commerce directly, or proximately, and not merely 
remotely; nor unless it regulates this subject in some particular 
bearing a direct relation to interstate commerce; nor unless it can 
fairly be said, upon considering the whole scope of the law, that it 
is a regulation of interstate commerce, and not a regulation of 
some other subject which Congress was not empowered to regulate. 





1 See Lottery Case, 188 U. S. 321. 
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Thus, to quote the illustration used by Mr. Justice Holmes in the 
case of the Northern Securities Company: ‘Commerce depends 
upon population, but Congress could not, on that ground, under- 
take to regulate marriage and divorce.” Railroads are directly 
connected with interstate commerce and, in fact, are instruments of 
interstate commerce; but that would not take away from the states 
and confer upon Congress the power to regulate the ownership of 
railroads, or their contracts and other dealings, except in direct 
relation to the transaction of interstate commerce. Partnerships 
or corporations engaged in interstate commerce, and contracts for 
the sale of property to be shipped into other states, are connected 
directly with interstate commerce; but Congress could not, on 
that ground, undertake to regulate such partnerships, corporations, 
and contracts, except in their direct relations to interstate com- 
merce. Again,a law prescribing hours of work, or fixing the rate 
of wages of persons employed in the transaction of interstate 
commerce, would relate to a matter connected directly with inter- 
state commerce; but such a law could not fairly be called a regu- 
lation of interstate commerce, because this obviously would not be 
its real and primary effect and purpose. 

The Constitution does not, in terms, confer upon Congress power 
to prohibit either restraints of interstate commerce, or restraints 
of competition in interstate commerce. The Anti-Trust Act, in 
terms, prohibits contracts, combinations, and conspiracies in re- 
straint of interstate trade or commerce, but does not, in terms, 
prohibit contracts, combinations, or conspiracies in restraint of com- 
petition. A contract or combination in restraint of competition 
would not be prohibited by the Act unless it be “in restraint 
of trade or commerce among the several states, or with foreign 
nations,” and the prohibition must be limited to such obstructions 
of commerce, or interferences with its freedom, as Congress could 
constitutionally prohibit. Certain classes of contracts and combi- 
nations limiting competition have always been incidental to the 
transaction of trade and commerce according to business customs, 
and have never been regarded as restraints of trade or commerce. 
A law prohibiting such contracts and combinations would itself 
operate as a restraint upon commerce. It seems fair, therefore, to 
assume that Congress had not the intention, even if it had the 
power, to prohibit contracts and combinations of this character. 
As stated by Mr. Justice Brewer in the case of the Northern Secu- 
rities Company: ‘Congress did not intend to reach and destroy 
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those minor contracts in partial restraint of trade which the long 
course of decisions at common-law had affirmed were reasonable 
and ought to be upheld. The purpose rather was to place a statu- 
tory prohibition with prescribed penalties and remedies upon those 
contracts that were in direct restraint of trade, unreasonable and 
against public policy.” 

In U.S. v. E. C. Knight Co.! the Supreme Court decided that 
the acquisition by the American Sugar Refining Company of the 
stock of four other sugar refining companies, was not in violation 
of the Anti-Trust Act, although the several companies had been 
shipping their products to other states and foreign countries, and 
the purchase gave to the American Sugar Refining Company a 
practical monopoly of the business of selling sugar in the United 
States. This decision was clearly right. The court appears to 
have based its conclusion principally on the ground that the con- 
tract or combination complained of related only to the acquisition 
of certain sugar refineries and did not constitute a direct restraint 
of interstate commerce. A better ground for the decision would 
seem to be that a contract or combination among manufacturers 
or shippers of an article to suppress competition among them- 
selves is not such an obstruction of interstate commerce or inter- 
ference with it as Congress can constitutionally prohibit. It was 
undoubtedly the purpose and the effect of the contract or combi- 
nation in this case to suppress competition in the sale and ship- 
ment of refined sugar throughout the United States, and if that, 
in fact, was such an obstruction of interstate commerce as Con- 
gress could constitutionally prohibit, the fact that there was no 
express contract to cause this obstruction, and that it was effected 
indirectly, is hardly a sufficient ground for holding that Congress 
was powerless to prevent it. 

In the cases of the Trans-Missouri Freight Association? and of 
the Joint Traffic Association,’ the Supreme Court held that a con- 
tract or combination among several railroad companies for fixing 
their rates upon competitive interstate business, was directly in 
restraint of interstate commerce and was rendered illegal by the 
Anti-Trust Act. Congress undoubtedly had constitutional power 
to prohibit contracts or combinations obstructing or unreasonably 
interfering with the transaction, by the public, of interstate com- 
merce upon railways or other highways, whether the obstruction 








1156 U.S. 1. 2 U. S. v. Trans-Missouri Freight Association, 166 U. S. 290. 
8 U.S. v. Joint Traffic Association, 171 U. S. 505. 
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or interference be effected by physical force, or by the refusal of 
the railway companies to permit interstate shipments, or by the 
imposition of more than reasonable rates therefor. It was argued 
in these cases that, while the contracts complained of may have 
restricted competition, they did not impose unreasonable rates, and 
therefore were not in restraint of commerce; but a majority of the 
court held that every restraint of competition among railroad 
companies would to some extent restrain commerce, and that the 
courts cannot inquire into the reasonableness of any restraint. It 
is, no doubt, true that the courts cannot inquire into the wisdom 
or desirability of an actual obstruction or restraint of commerce 
prohibited by Congress; but if a contract or combination among 
railroad carriers does not affect interstate commerce except by 
restricting competition, the question whether such restriction of 
competition is reasonable or unreasonable would be material for 
the purpose of determining whether it did in truth operate as an 
obstruction or restraint of commerce. Some contracts of railroad 
companies in restraint of competition may obstruct interstate com- 
merce, but that would not be true in fact of a contract to main- 
tain rates that are reasonable.! 

In the case of the Addyston Pipe Company? the Supreme 
Court took a long step further when it held that a contract among 
manufacturers of iron pipe restricting competition among them in 
the sale of their product was such an interference with interstate 
commerce as Congress could prohibit. The contract in this case 
did not in any degree obstruct or hinder the public in carrying on 
interstate commerce; its effect, at most, was to restrain certain 
pipe manufacturers, who were parties to the contract, in the ship- 
ment of their pipe into other states. Congress cannot compel 
individuals to engage in interstate commerce or to compete in 
interstate commerce ; and acontract among individual shippers not 
to compete among themselves would not obstruct or hinder the 
public in carrying on commerce. A law prohibiting such a con- 
tract would not be a measure to regulate the interstate commerce 
of the people generally, or to keep the channels of interstate 





1 Upon this point see opinion of the court in the Trans-Missouri Freight Asso- 
ciation case, 166 U. S@ p. 339, and in the Joint Traffic Association case, 171 U. S. 
p- 575. The right of railway companies to charge reasonable rates upon interstate 
traffic was, of course, conceded in these cases. See also Hopkins v. U. S., 171 U.S. 
578, PP. 592-594. 

2 Addyston Pipe, etc., Co. v. U. S., 175 U.S. 211. 
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commerce unobstructed and free from restraint, subject only to 
regulations imposed by Congress. It would really be a meas- 
ure to secure to consumers the benefit of lower prices through 
competition. 

In Montague v. Lowry ! the Supreme Court held that the Anti- 
Trust Act rendered illegal a contract or combination among 
certain dealers in tiles in California and manufacturers of tiles in 
Eastern states, whereby the manufacturers were prohibited from 
selling tiles to any dealers in California who were not members of 
the combination. It will be observed that in this case the contract 
or combination did not merely restrain the Eastern manufacturers 
from competing among themselves, as in the case of the Addyston 
Pipe Company, but it prevented all dealers in California, except 
those who were parties to the combination, from purchasing tiles 
from the Eastern manufacturers. It could be said, therefore, that 
the effect of the combination was to hinder or restrain the public 
generally in the transaction of interstate commerce. 

In the case of the Northern Securities Company the precise 
question was whether a combination to acquire and hold a majority 
of the stocks of two railroad companies, the lines of which consti- 
tuted main arteries of interstate commerce, and to create a com- 
munity of interest in their ownership, was in restraint of commerce 
within the meaning of the Anti-Trust Act and could be prohibited 
by Congress. The ultimate effect of the combination in this case, 
undoubtedly, was to destroy the possibility of true competition 
between the owners of the two railroad properties, because the 
combination (z.¢., the Northern Securities Company) became the 
principal owner of both properties and acquired full control over 
their management. If, as decided in previous cases, a contract or 
combination suppressing competition between railroad companies 
in respect of interstate commerce is in restraint of interstate com- 
merce and illegal under the Act, the majority of the court were 
right in holding that the combination in the case of the North- 
ern Securities Company was illegal. In the prior cases the re- 
straint of competition was only partial, while in this case the 
possibility of true competition was destroyed. The case, however, 
cannot fairly be distinguished from the case of E. C. Knight Com- 
pany on the ground that the restraint of commerce in the one case 
was direct and in the other case indirect. The true distinction 








1 193 U. S. 38. 
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is that in the one case the combination restricted only competi- 
tion between individual shippers and did not affect the public in 
the transaction of interstate commerce, while, in the other case, 
the combination imposed a restraint upon the transaction, by the 
public, of interstate commerce upon railroad lines, which Congress 
had power to keep open, at all times, as avenues of interstate 
commerce. 

The Anti-Trust Act does not purport to prohibit acts in restraint 
of commerce performed under contracts or by combinations, but 
it prohibits the contracts or combinations themselves, if in restraint 
of commerce. It was, therefore, not necessary to show that any 
action was taken by the Northern Securities Company to advance 
rates or otherwise to hinder commerce upon the two railway lines. 
Assuming that a restraint of competition among interstate railway 
carriers is a restraint of commerce, as was held in the case of the 
Joint Traffic Association, a combination to acquire absolute power 
over competitive rates would, properly speaking, be “in restraint 
of commerce” though rates should not actually be advanced. 
Similarly, a government with autocratic powers would be said 
to be in restraint of liberty although it should be a benevolent 
autocracy and should not exercise its powers oppressively. 

Mr. Justice White and the three justices who concurred in his 
opinion, appear to have assumed that the case of the government 
was based upon two propositions, viz.: (1) That the ownership of 
stock in two railroad corporations constituted interstate commerce 
if the railroad companies themselves were engaged in interstate 
commerce; and (2) that the authority of Congress to regulate 
interstate commerce embraced the power to regulate the owner- 
ship of property used in interstate commerce, including power to 
regulate the ownership of stock in corporations whenever such 
corporations were engaged in interstate commerce.! 





1 Mr. Justice White used the following language : — 

“The proposition upon which the case for the government depends then is that the 
ownership of stock in railroad corporations created by a state is interstate commerce, 
wherever the railroads engage in interstate commerce. . . .” 

“Does the delegation of authority to Congress to regulate commerce among the 
States embrace the power to regulate the ownership of stock in State corporations, 
because such corporations may be in part engaged in interstate commerce?” 

“ But the principle that the ownership of property is embraced within the power of 
Congress to regulate commerce, whenever that body deems that a particular character 
of ownership, if allowed to continue, may restrain commerce between the States or 
create a monopoly thereof, is in my opinion in conflict with the most elementary con- 
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The case of the government does not appear to have involved 
either one of these propositions, whatever may have been claimed 
in the arguments. The Anti-Trust Act prohibits only contracts, 
combinations, and conspiracies in restraint of commerce, and it 
does not purport to deal with the ownership of property in any 
respect. It is the act of contracting, combining, or conspiring 
in restraint of interstate commerce that is prohibited, and the relief 
sought by the government was not to regulate the ownership of 
property, but to restrain the continuance of a contract, combina- 
tion, or conspiracy that operated in restraint of interstate com- 
merce. While Congress was not vested by the constitution with 
power to regulate the ownership of stock in state corporations, or 
the ownership of any other property, merely because used in 
interstate commerce, Congress was empowered to prohibit ob- 
structions and restraints of interstate commerce; and the power of 
Congress to prohibit persons from contracting, combining, or con- 
spiring to obstruct or restrain interstate commerce would not 
fail merely because the contract, combination, or conspiracy was 
to be carried into effect through an acquisition of stock or other 


property. 
Victor Morawetz. 


New York, May 3, 1904. 





ceptions of rights of property. For it would follow if Congress deemed that the 
acquisition by one or more individuals engaged in interstate commerce of more than a 
certain amount of property would be prejudicial to interstate commerce, the amount 
of property held or the amount which could be employed in interstate commerce could 
be regulated.” 

“. , . in this case the sole question is whether the ownership of stock in competing 
railroads does involve interstate commerce.” 

“In other words, the contention broadly is that Congress has not only the authority 
to regulate the exercise of interstate commerce, but under that power has the right to 
regulate the ownership and possession of property, if the enjoyment of such rights 
would enable those who possessed them if they engaged in interstate commerce to 
exert a power over the same. But this proposition only asserts in another form that 
the right to acquire the stock was interstate commerce.” 
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FORGED TRANSFERS OF STOCK: 
ANOTHER VIEW. 


HE Supreme Court of Massachusetts decided, in Boston Co. 

v. Richardson,! that one who surrendered a share-certificate 
bearing a forged transfer, and obtained in exchange a new cer- 
tificate, must not only return the new certificate but also pay 
damages to the company, although he bought the old certificate 
from his transferor and received the new one from the company 
in ignorance of the forgery. This liability of the innocent pur- 
chaser was based upon his implied representation or warranty of 
title, the court finding an analogy between the presentment of the 
certificate to the company for the purpose of substituting the 
purchaser in the place of the former registered shareholder, and 
the transfer of a certificate to a third person by way of sale. In 
an article upon “The Doctrine of Price v. Neal,” in a previous 
volume of the REVIEW,? the present writer questioned the sound- 
ness of this analogy. He agreed that, as between the company 
and the innocent purchaser, the loss, to the extent of the value 
of the shares, must fall upon the purchaser,® but maintained that 
this resulted not from any obligation ex contractu to the company, 
but indirectly from his liability ex delicto to the registered owner, 
whose signature had been forged. The argument was as follows. 
The assumption of dominion over the certificate by the purchaser, 
who claimed under the forged transfer, however honest his con- 
duct, was a plain conversion. The registered owner, therefore, 
had an election of remedies. He might sue the innocent pur- 
chaser in trover, or he might ignore the purchaser and assert his 
unchanged rights as a shareholder against the company. If he 
collected the value of the shares from the innocent purchaser, 
that was practically the end of the matter. He could not, after 
receiving the equivalent of the shares from the converter, claim 
also the shares themselves as against the company. By electing 
to get satisfaction from the converter he determined his right 





1 135 Mass. 473. 

2 4 Harv. L. REV. 297. 

8 This was the result in Brown v. Howard Co, 42 Md. 384, and Metropolitan Bank 
v. Mayor, 63 Md. 6. 
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against the company. The converter, therefore, after satisfying 
the judgment against him, would succeed to the rights of the 
former owner of the shares. But the loss rests upon him, for he 
has paid twice for the shares. 

If, on the other hand, the former owner, instead of proceeding 
against the converter, elected to claim reinstatement as share- 
holder upon the books of the company, the claim against the 
converter was not extinguished. He was still bound to make sat- 
isfaction for his tort, but the owner of the converted certificate, 
electing to continue the dominus of the shares, could not collect 
for his own benefit from the converter. On principles of obvious 
justice he must hold the claim against the converter as a construc- 
tive trustee for the benefit of the company. It is on the same 
principle that one who has received the amount of a loss by fire 
from an insurance company holds for the benefit of the company 
a claim against a third person, who wilfully or negligently caused 
the destruction of the property insured. In any event, therefore, 
and quite independently of any doctrine of representation or 
warranty, the innocent purchaser and not the company must be 
the victim of the forged transfer. Similar reasoning, it was sug- 
gested, explained why the loss must, in any event, fall upon the 
innocent purchaser of a bill, claiming under a forged indorsement, 
even though it might have been paid to him. 

Convincing as this reasoning was to the writer, he was unable to 
find any decisions upon forged transfers of stock which supported 
it. Recently, however, the Court of Appeal in England, in Shef- 
field Corporation v. Barclay,’ declared, reversing the decision of 
Lord Alverstone, C. J.,2 that one who presented a forged deed of 
transfer of shares to a company for the purpose of being regis- 
tered as a shareholder made no representation as to the genuine- 
ness of the transfer and was not liable to the company either upon 
a contract of indemnity or upon a warranty. 

In an article upon “ Forged Transfers of Stock and the Sheffield 
Case,” which appeared in the April number of the current volume 
of the REVIEW, this decision of the English Court of Appeal is 
criticised adversely, not only for its ratio decidendt, but also for its 
supposed inconsistency with the decision of the same court in 
Oliver v. Bank of England,® and with the affirming decision of the 
House of Lords in the same case, sub nom. Starkey v. Bank of 





1 [1903] 2 K. B. 580. 2 [1903] 1 K. B. 1. 8 [1902] 1 Ch. 610. 
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England! Although recognizing, as every reader must recognize, 
the clearness and force with which this criticism is expressed, the 
present writer finds it impossible to agree with the learned critic 
upon either of his grounds of objection to the English decision, 
and he is moved, accordingly, to suggest certain distinctions and 
analogies which, it is hoped, may be helpful in bringing about a 
correct determination of the rights and liabilities growing out of 
forged transfers of stock. 

We may consider first the alleged inconsistency of the two 
English decisions. Obviously the Court of Appeal in the Shef- 
field Case was unconscious of any change of front or of any 
disregard of the controlling judgment of the House of Lords in 
Starkey’s Case. That case was cited in the Sheffield Case by the 
defendant’s counsel and distinguished by the counsel for the 
plaintiff, but is not mentioned in any of the three judgments of 
the Lords Justices. Doubtless these judges shared the declared 
opinion of Lord Alverstone,? whose judgment they reversed, that 
Starkey’s Case was irrelevant to the question then before the 
court. An examination of the facts of the two cases, it is con- 
ceived, justifies this opinion. 

In Starkey’s Case the controversy related to consols, the trans- 
fer of which must be made at the Bank of England, and is 
executed, not by an officer of the Bank, but by the transferor in 
person or by his duly authorized attorney. Starkey, a broker, 
having received a power of attorney to sell and transfer shares 
belonging to F. W. Oliver and E. Oliver, which purported to be 
signed by both, whereas E. Oliver’s signature was forged by 
F. W. Oliver; went to the Bank, produced the power of attorney, 
signed the demand to act® indorsed on the power, and executed 
as “attorney” * the transfer to the purchaser in the books of the 
Bank,® the Bank permitting him to act for Oliver as the latter’s 
agent. On these facts it was decided that the case was governed 
by the familiar doctrine of Collen v. Wright,’ that one who 
purports to act as the agent of another in dealing with a third 
person warrants that he has authority so to act.’ 





1 [1903] A. C. 114. 2 [1903] 1 K. B. 18. 

8 “T demand to act by this letter of attorney.” [1902] 1 Ch. 611. 

# [1902] 1 Ch. 612. 

5 [1902] 1 Ch. 629. 

68 E. & B. 647. 

7 Cozens-Hardy, L. J., suggested, [1902] 1 Ch. 616, another principle upon which the 
Bank might charge Starkey: “ Would the brokers [Starkey & Co.] have any answer 


35 
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In the Sheffield Case, on the other hand, the subject of transfer 
to Barclay, the innocent purchaser, was stock of the Corporation 
of Sheffield. Such stock is transferable only by a deed of transfer, 
a separate instrument from the certificates, which may or may not 
-be delivered with the deed. The grantee sends the deed to the 
corporation with a request for registration and the issue of a new 
certificate to him or his nominee, and the corporation is under 
a duty to the registered owner to register all genuine transfers 
made by him. This course was pursued in the Sheffield Case, 
but, unfortunately, the deed of transfer to Barclay was forged. 

The difference between the two English cases is sufficiently 
clear. The transfer on the books in favor of Barclay was not the 
act of the former owner, or of his attorney, as it was in Starkey’s 
Case, but the act of the corporation. Barclay, unlike Starkey, did 
not purport to the corporation to be acting as the agent of the 
registered owner, but for himself. When he sent the deed of 
transfer for registration, he presented what purported to be an 
order upon the corporation from the registered owner to substi- 
tute the grantee in his place as shareholder, just as the holder of 
a bill presents to the drawee what purports to be the order of the 
drawer to pay to the holder the amount of the bill. Confessedly 
the holder of a bill makes no representation or warranty that the 
signature of the drawer is not forged. It is difficult to see any 
distinguishing circumstances in the Sheffield Case, which justify 
the implication of any representation or warranty of the genuine- 
ness of the deed, that is, the order of transfer. The holder of 
the bill and the holder of the order of transfer are not in the 
attitude of sellers, who, of course, do warrant their title. On the 
contrary, they are calling upon the drawee and the corporation, 
respectively, to do their duty and to decide for themselves, and 
at their peril, the extent of their duty. They say in effect, “I hold 
a bill, or an order of transfer of stock, which I believe to be genu- 
ine, and which by its tenor directs you to pay me so much money, 
or to register me as shareholder. Obey or disobey this direction 
as you see fit, and at your own risk, whatever be your decision.” 
This analogy between the position of Barclay and the holder of 





to an action by the plaintiff [Oliver] to recover the purchase money of the stock [sold 
by Starkey & Co. to others]? And, if so, ought not the Bank, who have paid the 
plaintiff, to be subrogated to his right against the brokers?” This suggestion seems 
to be sound. 

1 They were not delivered to Barclay. [1903] 2 K. B. 59o. 
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a bill upon which the drawer’s signature was forged, was pointed 
out by Vaughan Williams, L. J.1_ The learned critic of the Shef- 
field Case characterizes the rule founded on Price v. Neal,? which 
protects the holder who has received payment of a bill on which 
the drawer’s signature was forged, as anomalous. This seems 
hardly the adjective to apply to a rule which prevails throughout 
the British Empire, almost everywhere in the United States, and 
all over the continent of Europe. A rule so universal must be 
based upon a fundamental principle of justice. This principle 
may be stated as follows: If one of two innocent persons must 
suffer by the misconduct of a third, and their claims in point of 
natural justice are equally meritorious, the law will not intervene 
between them to shift the loss from one to the other. The 
continental decisions in cases like Price v. Neal are put clearly 
upon this principle, which was also, as it seems to the writer, the 
paramount reason for Lord Mansfield’s judgment in this leading 
English case.® 

It may be asked why the forged transfer in the Sheffield Case is 
not like the forged indorsement of a bill, in which case, as is well 
known, the innocent purchaser claiming under the forged indorse- 
ment must lose even if he has collected the bill, the law com- 
pelling him to refund the money. Or, to put the question in 
another form, why is not the reasoning in the opening paragraphs 
of this article, by which the innocent purchaser of the share certifi- 
cate, bearing a forged transfer, must suffer the loss to the extent 
of the value of the shares in cases like the Massachusetts case of 
Boston Co. v. Richardson,® equally cogent to the prejudice of 
Barclay in the Sheffield Case. 

The answer is simple. The analogy fails between the Sheffield 
Case and the forged indorsement of a bill and between that case 
and the Massachusetts Case, because Barclay, unlike the innocent 
purchaser of the bill or certificate, was not guilty of a conversion 





1 [1903] 2 K. B. 590. Lindley, J., pointed out the same analogy in Simm v. Anglo- 
American Co., 5 Q. B. D. 196. 

2 3 Burr. 1354. 

® Unfortunately Lord Mansfield gave as another reason for his judgment the duty 
of the drawee to know the drawer’s signature. The learned reader will find in 4 
Harv. L. Rev. 297 a statement of the writer’s reasons for believing that the 
inability of the drawee to recover in cases like Price v. Neal does not depend upon 
any artificial theory of negligence nor upon the fictitious presumption that he knows 
the signature of the drawer. 

* See cases cited in 4 HARV. L. REV. 307, n. 3. 

5 135 Mass. 473. 
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of any document belonging to the person whose signature was 
forged. The latter’s share-certificate was not delivered to Bar- 
clay. Since, then, the true owner of the shares had no money 
claim against him, the corporation could not charge him in- 


directly by the principle of subrogation.? 
James Barr Ames. 





1 [1903] 2 K. B. 590. 
2 Had Barclay retained the new certificate he might have been compelled to sur- 


render it, not because he had gained it by a tort, but simply in order to protect the 
corporation. In spite of the registration in his favor, he was not in truth a share- 
holder, and the new certificate was therefore merely a representation, which could not 
operate as an estoppel in his favor, for he had not changed his position upon the faith 
of it, but which would charge the corporation by way of estoppel in favor of a bona fide 
purchaser, to whom Barclay might transfer it. Such a transfer, if made by Barclay 
after knowledge of the forgery, would be wrongful, and the corporation would be 
entitled, on the principle of guéa timet, to the surrender of this document, of no value 
to Barclay and a possible source of mischief to the corporation. The corporation was 
also interested in having the outstanding certificates correspond to the registration of 
shareholders on its books. 
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THE GAGE OF LAND IN MEDIEVAL 
ENGLAND. 


CONOMIC and legal development in England is, in certain 
of its grand outlines, strikingly illustrated by the history of 
forms of security on property. One sees in England the gradual 
advance from a natural to a money and credit economy, the 
progress from the rural and agricultural life of Anglo-Saxon times 
to the town and national life, with its industry and its commerce, 
of the centuries that follow the coming of the Danes and the 
Normans. *A heathen and tribal society gives way to Christian 
and to feudal institutions; and at the same time there is early 
developed a strong kingship, a strong central government, that is 
to influence in a masterful way the course of economic and legal 
history down to our own day. Acting as a check on the growth 
of local custom and of feudal justice, and making the towns sub- 
serve its own economic purposes, this powerful central government 
has its foreign and commercial policy and its system of Common 
Law and Equity, with the good right arm of judicial execution to 
enforce the decrees of its courts. 

Unless we err, the English law of gage, like the law of other 
Germanic countries, starts from the conception, in the Anglo-Saxon 
days of barter and self-help, that the wed or vadium delivered to 
the gagee is a provisional satisfaction, a provisional payment, a 
redeemable forfeit. The ves and the claim are regarded as equiva- 
lent; and, should the gagor not redeem, the gagee must look 
exclusively to the ves for satisfaction. The gagee has no personal 
action against the gagor; and the gagor, should he fail to redeem 
the ves, has no right to the surplus, if the ves be worth more than 
the amount of the gagee’s claim. This forfeit-idea is the original 
idea underlying the wed, and this conception persists. In course 
of time, with the development of credit and of judicial execution, 
of varieties of obligation and of forms of action for their enforce- 
ment, there branch off two other ideas: (1) the idea that aves of 
trifling value may be given as a binding contractual form,’ and 
this at length develops in the English ecclesiastical courts into the 





1 Cf. Thayer, Evidence at the Common Law 393. 
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formal contract by pledge of faith; and (2) the idea that, if the 
res be of substantial value, it is merely a collateral security to a 
personal claim, the gagee being entitled to sue the gagor person- 
ally and the gagor having a right to call the gagee to account for 
the surplus Along with this transformation of the primitive 
forfeit notion into the idea of collateral security there is another 
line of development that must be most carefully distinguished 
therefrom. Inasmuch as the early gage transaction is merely a 
provisional payment, the property right of the gagee on default 
lacks the Auflassung, the quit-claim, the final abandonment of all 
right in the ves that is in Germanic law necessary to a complete 
and absolute title. The gagee cures this defect by going into 
court and getting the court to declare his title absolute; and, later, 
by getting the gagor in advance to put a resignatio-clause in the 
deed itself. By such a clause, however, the gagee evades the 
obligation that the law has at length imposed upon him of return- 
ing the surplus; and the law enters and forbids this evasion.? 

It lies beyond the scope of the present paper to prove, by a 
discussion of English texts, that this has been the course followed 
by our own law. Keeping in mind, however, the outlines of this 
general Germanic development, we wish merely to distinguish as 
clearly as possible the various forms assumed by the English 
medieval gage of land. A consideration of the many difficult 
questions connected with the law of securities on land, not only in 
its historical development, but also in its present-day application 
to concrete cases that come before the courts, will, it is believed, 
be rendered all the easier by such a preliminary survey, rapid and 
inadequate though it be. 

It helps to make the various medieval forms stand out sharply, 
if we group them into gages with immediate possession of the 
creditor, and gages with possession of the debtor until default; 
and this is indeed but the fundamental distinction that underlies 





1 On Schuld and Haftung compare von Amira, Nordgermanisches Obligationen- 
recht (Altschwedisches Obligationenrecht [1882]) 22-42, and (Westnordisches Obliga- 
tionenrecht [1895]) 56 e¢ seg. ; 2 Brinz, Pandekten (1879) 1 e¢ seg. See also 1 Chironi, 
Trattato dei privilegi, delle ipoteche e del pegno (1894) 1 ef seg. 

2 For the details of this view of the Germanic development in general, but without 
a consideration of the English texts, see 2 Heusler, Institutionen des deutschen Pri- 
vatrechts 128-153, 225-250; Wigmore, The Pledge-Idea, 10 Harv. L. REV. 321-341 
(citing, in his discussion of the historical significance of the “release” and “ quit- 
claim,” Professor Ames’ essays on Disseisin, 3 HARV. L. REv. 23, 313, 327, unfortu- 
nately not accessible to the present writer during the preparation of this article). 
Compare also Wigmore, The Pledge-Idea, 11 Harv. L. REv. 29. 
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the fiducia or the pignus and the hypotheca of Roman law,} the’ 
aeltere Satzung and the juengere Satzung of German law,’ the 
engagement and the obligation of French law.’ 

Then, looking at execution or the enforcement of the security, 
we may make several further distinctions. If we adopt for the 
moment — and it will tend to clearness —the terminology of 
German legal science, we may classify English forms of security 
on land with immediate possession of the creditor as usufruct-gage 
(Nutzpfand) and as property-gage (Proprietaetspfand). In forms 
of usufruct-gage the creditor has merely a right to take the rents 
and profits. In forms of property-gage the res itself, either by 
forfeiture or by sale, may be made to answer the claim of the 
creditor; if by forfeiture, whatever the value of the land may be, 
we may call the security a forfeiture-gage (Verfallspfand), and if 
by sale, with a return of the surplus proceeds to the debtor, the 
security may be designated as asale-gage (Verkaufspfand). There 
may indeed be combinations of the usufruct-gage and the property- 
gage; and every property-gage with immediate possession of the 
creditor necessarily involves a temporary usufruct-gage, a right to 
take the rents and profits until the debtor’s default.4 Speaking 
now only for the English medieval law, we believe that gages 
where the debtor remains in possession until default may also be 
classified, according to this same principle, as usufruct-gage and as 
property-gage. In other words, whether the creditor take posses- 
sion immediately or only on the debtor’s default, what the debtor 
has in reality gaged are either the rents and profits of the land or 
the property, the ves, itself. Finally, from these forms of security 
proper, where the creditor’s claim may be satisfied, in one way or 
another, out of the gaged land, we may sharply distinguish cases 
where all the right the creditor has is to hold the land as a distress, 
as a simplex namium, as a means of bringing compulsion to bear 
on the debtor; for here the creditor has no right to take the fruits 
of the land and no right to obtain the land itself, either on the 





1 See 1 Dernburg, Pfandrecht 1-95. 

2 See von Meibom, Das deutsche Pfandrecht; Brunner, Grundziige der deutschen 
Rechtsgeschichte 188-191. 

3 See Franken, Das franzésische Pfandrecht im Mittelalter 1-36; Viollet, Histoire 
du droit civil frangais (1893) 733-748. 

* On the medieval law on the continent see especially Franken, Das franzésische 
Pfandrecht im Mittelalter 207, 208; and Brunner, Grundziige der deutschen Rechts- 
geschichte 188-191. Compare also Beauchet, Histoire de la propriété fonciére en 
Suéde (1904) 424 et seg. 
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principle of forfeiture or of sale. Let us first examine briefly the 
gage with immediate possession of the creditor and then pass on 
to the gage with possession of the debtor. 


I, 


Forms of security on land with immediate possession of the 
creditor are, then, either usufruct-gage or property-gage; or, 
indeed, combinations of the two. 

Both the usufruct-gage and the property-gage are found in the 
law of the Anglo-Saxon period;! but it is with the law of the 
centuries succeeding the Norman Conquest that we are here 
concerned. 

The usufruct-gage assumes two forms, the form depending upon 
the use that is made of the rents and profits taken by the gagee 
while the land is held by him. The transaction isa vivum vadium 
if the parties agree that the rents and profits shall reduce the debt. 
The transaction is called a mortuum vadium if, on the other hand, 
the rents and profits do not reduce the debt itself, but are taken 
in lieu of interest? 

Glanvill states positively that the vzvum vadium is a valid trans- 
action; and apparently he means also that the king’s court en- 
forces the terms of the mortuum vadium. The Christian creditor, 
however, commits a sin in entering into a contract of mortuum 
vadium because it is a sort of usury; and if he dies before the 
contract comes to an end, he dies as a sinner and his chattels are 
forfeited to the king. To all seeming the mortuum vadium, sinful 
though it be, is the usual contract of the thirteenth century both 
for Christian and for Jew alike? 

From the usufruct-gage proper must be distinguished the so- 
called “ beneficial lease,” a lease for years purchased outright for a 
sum of money. This latter transaction serves in the twelfth and 
thirteenth centuries two important economic ends: It provides the 





1 See Brunner, Zur Rechtsgeschichte der rémischen und germanischen Urkunde 
194-198; Kohler, Pfandrechtliche Forschungen 95, 96. Compare Lodge, The Anglo- 
Saxon Land Law, Essays in Anglo-Saxon Law 106, 107. 

2 Glanvill, X. 6,8. Compare 1 Robbins, Law of Mortgages (1897) 1-5; Fisher, Law 
of Mortgage (1897) 4-7; 3 Gray, Cases on Property 411,n. 1. The English vivum 
vadium corresponds, therefore, to the German Zodsateung and the English mortuum 
vadium to the German Zinssatzung. 

8 Glanvill, X. 8; 2 Pollock and Maitland, Hist. Eng. Law (1898) 119. The principle 
of the vivum vadium is found in Madox, Formulare, No. CXLII. Compare Round, 
Ancient Charters, No. 56. 
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lessor with ready money, and it provides also a form of investment 
of capital that enables the lessee to speculate on the return of his 
money with interest out of the profits of the land. There is here 
no gage in the sense of a security for some personal claim, be- 
cause there is no debt. For the same reason there is no usury, 
and in an age when usury is a sin and when the goods of the 
usurer who dies in his sins are forfeited to the king, the beneficial 
lease is popular. The one who invests his money in a beneficial 
lease has too the termor’s possessory protection; and at the end 
of the term the land goes back to the lessor.! 

Coke discusses the vivum vadium of his day as a form of se- 
curity where “ neither money nor land dieth, or is lost” ;? and in 
modern law the principle of the usufruct-gage underlies the 
“Welsh mortgage ” and “ securities in the nature of Welsh mort- 
gages.” In these modern gages the fruits of the land may be 
taken in lieu of interest only or in reduction of both principal and 
interest.® 

The property-gage of the Middle Ages is forfeiture-gage. It 
assumes two main forms: (1) either the gagee who is given imme- 
diate possession must wait until default of the debtor before he can 
acquire proprietary right; or, (2) the gagee is given proprietary 
right at once, though under the condition that, if the debt be paid 
at a certain day, the proprietary right of the gagee shall then come 
to an end. In either case default of the debtor results in imme- 
diate or ultimate forfeiture of the gaged land itself, whatever may 
be its value, in satisfaction of the debt. 

The first of these two varieties of the forfeiture-gage seems to 
be the usual form in the days of Glanvill and Bracton. 

Glanvill, in the tenth book of his treatise, is apparently discuss- 
ing several forms of gage and combinations of these forms. The 
usufruct-gage may be vivum vadium or mortuum vadium ; but to 
such a transaction there may be added the possibility that the land 
itself be forfeited. 

The gage may be given for a term, and in such a case the parties 
may or may not include a clause of forfeiture in their contract. If 
they include such a clause, this express bargain must be strictly 





1 2 Pollock and Maitland, Hist. Eng. Law 111, 112, 117, 121, 122. Compare the 
Rentenkauf of the German Middle Ages. 1 Heusler, Institutionen des deutschen Pri- 
vatrechts 338, 355, 375, 2 dem 150-153. 

2 Co. Lit. 2052. 

8 See 1 Robbins, Law of Mortgages (1897) 1-31 ; Pollock, Land Laws (1896) 133. 

















554 HARVARD LAW REVIEW. 


adhered to; this bargain being that, if at the end of the fixed term 
the debtor do not pay his debt, the gaged land shall then become 
at once the property of the creditor, to be disposed of as he wishes.! 
Here no judgment of the court is necessary. By operation of the 
clause of forfeiture, the gagee becomes suddenly seised in fee, with 
the freeholder’s rights and remedies. On the other hand, the con- 
tract may contain no such clause of forfeiture; and here the credi- 
tor must go into court and there must be certain legal proceedings 
before the gaged land can be forfeited to him for the debt. These 
proceedings are as follows: When the debtor fails to pay at the 
end of the term, the creditor must sue him. The debtor is then 
compelled to appear in court in answer to a writ ordering him to 
“acquit” or redeem the gage. Once in court the debtor will either 
confess or deny the fact of gaging the land for the debt. If he 
confess it, he has thus, says Glanvill, confessed the debt itself; and 
he is ordered by the court to redeem the gage within a “ reason- 
able” time by payment of the debt, the court at the same time 
declaring that, in case of default in payment at the end of this 
new period, the gaged thing itself shall become the property of 
the gagee and thus forfeited for the debt. Should, however, the 
debtor deny the gage for the debt, he may then acknowledge that 
the land in question is his property and offer some excuse for its 
being in the possession of the other party. Should he confess in 
court that the land is not his property, the creditor is at once 
allowed by the court to dispose of it as his own. If the debtor 
assert that the property in question is his own, but deny both the 
gage and the debt, the creditor must then prove both the debt and 
the gage of the specific property in dispute for this debt.? 

If now the gage be given indefinitely or without a term, the 
creditor may at any time demand the debt. Apparently this means 
that the creditor can at any time go into court and get a judgment 
ordering the debtor to redeem within some fixed and reasonable 
period; the court at the same time declaring that, if the debtor 
fail to do this, the creditor may do anything he pleases with the 
gaged land, that is, that the land will on default be forfeited.’ 





1 Glanvill, X.6. See also 1 Spence, Equitable Jurisdiction (1846) 600, 601 ; Chap- 
lin, Story of Mortgage Law, 4 Harv L. REv. 8; 2 Pollock and Maitland, Hist. Eng. 
Law 120. 

2 Glanvill, X. 6-8. On the burden of proof see Chaplin, Story of Mortgage Law, 
4 Harv. L. REv. 9. 

% Glanvill, X. 8; 2 Pollock and Maitland, Hist. Eng. Law 120. On the equitable 
nature of certain features of this procedure in the king’s court and their similarity to 
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Unless, therefore, the parties stipulate that the gage shall be a 
pure usufruct-gage, we see that, whether the gage be for a term or 
without a term, and whether the contract contain the forfeiture 
clause or not, the gaged land may be forfeited for the debt; the 
gage thus assuming the form of property-gage. 

The possession of the gagee is called sezsina, a seisina ut de some 
but it is quite unprotected by any legal remedy. The gagor re- 
mains seised of his freehold, and, should some third person un- 
justly turn the gagee out of the land, it is the gagor who has the 
right to bring the possessory action of Novel Disseisin. The gagor, 
not the gagee, has indeed been disseised. Furthermore, if the 
gagor himself eject the gagee, the latter still has no remedy by 
which he can recover possession.! 

Glanvill explains this by saying that what the creditor really has 
a right to is not the land, but the debt itself; and that, if ejected 
by the gagor, the gagee should bring an action of Debt, the court 
compelling the debtor to make satisfaction. This argument is, 
however, unsatisfactory; and the real reason why the gagee is not 
given possessory protection is to be sought elsewhere. As pointed 
out by Pollock and Maitland, the king’s justices in the time of 
* Glanvill are experimenting with the new possessory actions. They 
are agreed that the freeholder shall have the assize of Novel Dis- 
seisin; but they are not quite sure whether the gagee really and 
truly has a sezs¢va that calls for protection. Influenced perhaps 
by theories of the Italian glossators as to possessory protection, 
they end in refusing the gagee a remedy? 

As soon as the debt be discharged or payment properly ten- 
dered, the gagee is under the duty of giving up possession to the 
gagor; and, should the gagee maliciously retain possession, the 
gagor may summon him into court by writ. If it be determined 
that the land is held as a gage and not in fee, it must be given up 
to the gagor.’ 

The creditor may enforce his personal claim by bringing the 





the “equity of redemption” and “decree of foreclosure” in the courts of equity at a 
later day, see Chaplin, Story of Mortgage Law, 4 Harv. L. REV. 9, 10; 2 Pollock and 
Maitland, Hist. Eng. Law 120. 

1 Glanvill, X. 11, XIII. 28, 29; 2 Pollock and Maitland, Hist. Eng. Law 120, 121. 
See further Chaplin, Story of Mortgage Law, 4 Harv. L. REv. 6, 7. 

2 Glanvill, X. 11; 2 Pollock and Maitland, Hist. Eng. Law 120, 121. See Bracton, 
f, 268. 

8 Glanvill, X. 6, 8-10, XITI. 26-30. 
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action of Debt. His right to the gage on default may be enforced 
by the foreclosure procedure we have just discussed.’ 

To all seeming the Glanvillian gage soon becomes obsolete 
owing to the failure of the king’s court to protect the gagee’s 
seisina ut de vadio; and indeed the attempt to treat the gagee’s 
rights in the land as rights of a peculiar nature is soon given up, 
the gagee being now given some place among the tenants.” 

In the age of Bracton the popular form of gage is a lease for 
years to the creditor, under the condition that, if the debt be not 
paid at the end of the term, the creditor shall hold the land in fee. 
During the term the gagee has the fossessio or seisina of a termor, 
and this possession is protected by writ. On default of the debtor 
the fee shifts at once and without process of law to the creditor; 
the fee, the land itself, is thus forfeited for the debt.2 Here we 
have a form of the property-gage very much like the Glanvillian 
gage for a term with clause of forfeiture; and indeed the chief 
difference is the protection thrown about the creditor’s possession 
in the later form. 

This early form of the property-gage, the gage of Glanvill and 
Bracton, is not, however, to be the basis of the later law. Legal | 
theory of later times does not tolerate this thirteenth-century 
method of allowing a term for years, a “ chattel real,” to grow into 
a “freehold estate” on the mere fulfilment of a condition. Indeed, 
the classical gage of English law is not a conveyance on condition 
precedent, but a conveyance on condition subsequent, the mortuum 
vadium or mortgage that is expounded by Littleton and the judges 
of the later common law. 

This later form of gage is a conditional feoffment; the condition 
being one for redemption and defeasance on a specified day. The 
creditor acquires at once an estate in fee, though this freehold 
estate is subject to the condition. If the debt be paid on the day, 
the feoffor, that is, the debtor, or his heirs may re-enter; if not, 
the freehold estate of the feoffee, the creditor, is entirely freed 





1 Glanvill, X. 6-8, 11, 12. 

2 2 Pollock and Maitland, Hist. Eng. Law 120, 121. 

8 Bracton, f. 20, 268, 269; 3 Britton XV, §§ 2-7; Bracton’s Note Book, pl. 889; 
Madox, Formulare, No. DIX; Cart. Guisborough 144; 2 Pollock and Maitland, Hist. 
Eng. Law 122. See also Round, Ancient Charters, No. 56; 1 Chron. de Melsa 303; 
Madox, Formulare, No. CCIII; Y. B. 21-22 Ed. I. pp. 125, 222-224. 


* See Littleton, §§ 349, 350; Co. Lit. 216-218; 2 Pollock and Maitland, Hist. Eng. 
Law 122, 123. 
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from the condition, thereby becoming absolute! In other words, 
the gage of the later common law is a property-gage, a form of 
forfeiture-gage; and at the same time there is combined with this 
forfeiture-gage a temporary usufruct-gage in the nature of the 
Glanvillian mortuum vadium, the rents and profits taken by the 
mortgagee in possession until the day of payment not going in 
reduction of the debt? 

Though the writers of the twelfth and thirteenth centuries do 
not discuss this form of the property-gage, probably because it 
falls under the general theory of conditional gifts, it is nevertheless 
found in the sources of the law long before the time of Littleton,® 
and its history seems indeed to reach back to a distant past.* Its 
transformation in modern times will be adverted to subsequently. 

Harold D. Hazeltine. 
BERLIN, March 29, 1904. 
[Zo be continued.| 





1 See Bracton’s Note Book, pl. 458; Y. B. 20-21 Ed. I. p. 422; Y. B. 30-31 Ed. I. 
pp. 208-212; Madox, Formulare, Nos. DLX-DLXII, DLXIX, DLXXIX;; Littleton, 
§§ 332-344. According to modern practice in England the mortgage takes the form of 
an absolute conveyance to the mortgagee, with an agreement on his part to reconvey 
when the loan is paid. See Ames, Specific Performance, 17 Harv. L. REV. 174. 

An example of the mortgage for years will be found in Madox, Formulare, No. 
DLXXXIX. In this later form of gage for a term default results, not in forfeiture of 
the fee, as in the time of Bracton, but simply in forfeiture of the term. See note (1) 
to Co. Lit. 205 a. 

2 Franken, Franzésisches Pfandrecht 162, 163. 

8 See the authorities cited in note 1, supra, 

* On a similar form of conditional conveyance for purposes of security in the 
Anglo-Saxon period see Brunner, Zur Rechtsgeschichte der roémischen und germani- 
schen Urkunde 194-198. 
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CoMBINATION BY Coercion. —The doctrine of Mr. Justice Holmes? 
that intentionally to injure another is a prima facie tort for which justi- 
fication must be shown, has received such general acceptance in contem- 
porary discussion that the chief question in the law of competition may, 
perhaps, now be said to be, what is a justification? It seems only a 
truism to say that whatever is a benefit to the public is a justification, 
and a statement in a recent Massachusetts case to that effect is therefore 
interesting only for its clearness. Martell v. White et al., 69 N. E. Rep. 
1085. But when that decision went further and held that the members of 
a manufacturer’s association in bringing pressure to bear upon a fellow 
member, by means of heavy fines, for the purpose of forcing him not to 
deal with the plaintiff, were using business methods not beneficial to the 
public, it became of the greatest interest. 

The advantages of competition are so well known that it seems but an- 
other truism to say that competition, by proper means, is a benefit to the 
public. That is to say, A can inflict intentional damage on B if it is 
done, (1) for a proper object, and (2) by proper means. It seems now to 
be clear that the object of competition in the broadest sense, viz., the 
advancement of one’s own position in the “ struggle for life,” is completely 
a proper object. By far the greatest of recent services to this subject was 
rendered by Judge Holmes when he made that point clear.* 





1 Advanced in 8 Harv. L. REv. 1, and in dissenting opinions in Vergelahn z. 
Gunter, 167 Mass. 92, 104; and Plant v. Woods, 176 Mass. 492, 504. 

2 See dissenting opinions, supra. Where the object is improper, ¢. g., the gratifica- 
tion of one’s malice, there is an action. Walker v. Cronin, 107 Mass. 555; Delz v. 
Winfree, 80 Tex. 400. 
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The great controversy, however, comes with regard to the means. A, in ° 
order to advance his position in life, can carry his purpose with B by the 
use of any means not tortious fer se. He can cut prices, refuse to work for 
B, or refuse to employ B, either in order to make B exchange his com- 
modity on better terms, or in order to make B do some other non-tortious 
act for the benefit of A. And what A can thus do singly, he can persuade 
others to do with him in combination. In either case B has no action. 
But it is believed that when by these acts A forces B against his will to 
join him in a conspiracy to use like methods towards C, C has an action 
against A, for the latter is using the methods of the boycott. There are 
three common classes of cases: (1) Where a trade-union forces a citizen 
of the community to combine with it in its action towards the plaintiff; 
(2) where a trade-union forces a master to conspire with it and discharge 
the plaintiff ; (3) where a member of the same association or union is forced 
by heavy fines or other undoubted coercion to join the other members in 
boycotting the plaintiff. The principle in the three classes is identical. 
The first, which is the well-known boycott, has been declared to give the 
boycotted person an action ;* the plaintiff has likewise, though with some 
hesitation, been allowed to recover in the second; ® and the third class is 
now assimilated to the others by Martell v. White.° These decisions seem 
to warrant the suggestion that the view is coming to be that, while a com- 
petitor may use all means not tortious fer se, forcing others to join a boy- 
cotting combination against the plaintiff is a means which, if not tortious 
per sé, is at least in the same category. Nor is much argument needed to 
support so happy a result. That any individual or set of individuals should 
be able, by threats of damage, to construct of unwilling others a combina- 
tion powerful enough to destroy whoever stands in the way. of their private 
gain, is in the highest degree detrimental to society. 

If this analysis is correct, there is still a troublesome question. As has 
been seen, A can persuade others to join him in his action towards his com- 
petitor. He can even offer special benefits as inducements to join him in 
turning against the other.”. Thus in many cases will arise the difficult ques- 
tion whether B has been coerced or merely induced.* ‘This, however, is 
a question of fact, and one which, it is arguable, might be left to the jury. 





Cy-Pres. — In general the rule against remoteness, commonly termed the 
rule against perpetuities, has no effect on the construction of limitations of 
estates expressed in unambiguous language. An application of the Cy-pres 
doctrine, however, gives rise to one striking exception.’ Where lands are 
devised to an unborn person for life, remainder to his children in tail, either 





8 Bohn M’f’g Co. v. Hollis, 54 Minn. 223; Arthur v. Oakes, 63 Fed. Rep. 310. 

4 Casey v. Cincinnati Typo. Union, 45 Fed. Rep. 135; Barr v. Essex Trade Council, 
53 N. J. Eq. ror; Quinn v. Leathem, [1gor] A. C. 495. 

5 Plant v. Woods, supra; Lucke v. Clothing Assembly, 77 Md. 396; contra, Mar- 
tell v. Victorian Miners Ass’n, 25 Austr. L. T. 40. 

6 Jackson v. Stanfield, 137 Ind. 592; Boutwell v. Marr, 71 Vt. 1, accord. 

7 Mogul Steamship Co. v. McGregor, [1892] A. C. 25. 

8 See Brown v. Jacobs Co. 115 Ga. 429, 449, distinguishing McCauley v. Tierney, 
19 R. I. 255. 
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successively, or as tenants-in-common with cross-remainders, the remainders 
to the children are clearly bad by the rule against remoteness. To avoid 
the effect of this rule the limitations are construed as an estate tail in the 
unborn person.? This doctrine has not been confined to a succession of 
estates tail, however, but has been extended to successive life estates. Under 
a devise to an unborn person, remainder to his children for life as tenants- 
in-common, so to be continued in a descending line fer stirpes for life with 
cross-remainders, the unborn person has been given an estate tail. In a 
recent case the limitations were substantially these with the exception that 
no cross-remainders were limited, and none could be implied, since there 
was no devise over. Jn re Richardson, [1904] 1 Ch. 332. ‘The reasoning 
of the court in holding that the Cy-pres doctrine does not apply, and that 
the estates subsequent to those of the unborn person are bad because of the 
rule against remoteness, suggests an inquiry into the principles underlying 
this rule of construction. 

The application of the Cy-fres doctrine to these cases is said to be justi- 
fiable, for thereby, provided no holder bars his tail, the estate will go as it 
would have gone under the testator’s limitations. This, however, does not 
account for the application of the doctrine to limitations of life estates. In 
such cases, under the testator’s limitations, all children of the unborn person 
would have taken life estates at the same time, while after the application of 
the cy-fres construction, the younger children have merely a possibility on 
failure of issue of the older children. The courts say that there should be a 
sacrifice of the testator’s special intent, as regards the order of taking, to his 
general intent in regard to the persons who shall take.® No greater sacrifice 
is made, for, as a recent case shows, the rule is applied only where the exact 
persons are included who would have been included in the testator’s limita- 
tions. Jn re Rising, [1904] 1 Ch. 533. In addition the rule has been 
applied only where there were cross-remainders, express or implied, under 
the testator’s limitations. In such cases each person had the possibility, if the 
other lines failed, of getting in the whole estate, and of passing it to his chil- 
dren. This was practically equivalent to the estate tail which he will get 
under the new construction. Though the order of taking is entirely de- 
parted from, yet the general scheme of the testator is preserved. The court 
in the Richardson case, however, clearly indicates that it regards the doctrine 
as applicable only when the life tenants would have taken in the same order 
under the testator’s limitations, in which they will take under the estate tail. 
It would be altogether reasonable to thus confine the doctrine to cases in 
which the intention of the testator will be almost exactly accomplished. Its 
application to cases where the order of taking will be entirely changed seems, 
however, well established by the cases noted. The principal case, neverthe- 
less, though distinguishable, since there were no cross-remainders, indicates 
a commendable tendency to confine the doctrine within its present limits. 





ParoL EVIDENCE OF WRITINGS COLLATERAL TO THE IssuE. — The gen- 
eral rule that parol evidence of the contents of a document is not admis- 
sible unless for some good reason the document itself cannot be produced, 
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has two principal applications: (1) As applied to contracts and other 
solemn instruments drawn up by the parties to the suit, it appears to be a 
rule of law. This is based on the fact that the parties having committed 
themselves to writing, any parol evidence concerning the transaction is 
immaterial and irrelevant. (2) As applied to writings generally, it is a 
rule of evidence, the basis being that a document is the best evidence of 
its contents and must therefore be produced if possible. It is often said, 
however, that this latter rule should not be enforced when the document 
does not constitute the gravamen of the action, and is therefore collateral 
to the issue.? Although such an exception has found much favor in the 
language of the courts, an examination of the cases shows that they could 
for the most part have been decided on other grounds.* They seem to fall 
into three classes: In the first class what is sought to be proved is really 
not the contents of the document, but some fact or status which the exist- 
ence of the writing establishes. Thus oral testimony of written orders is 
admissible to show that the plaintiff was in the employ of the defendant ; * 
and so of an insurance policy to show that the defendant was insured.® In 
the second class of cases the fact to be proved can be perfectly well 
established without the paper. The paper would indeed be evidence, but 
it does not follow that all other evidence should be excluded. A common 
instance of this occurs when a defendant is allowed to put in evidence of 
payment without producing or accounting for the receipt. These cases 
cannot be regarded as exceptions to the general rule, for in the first class 
the contents of the paper are not involved and in the second the circum- 
stances are such that the paper cannot be regarded as the best evidence.’ 
The third class of cases cannot be explained on the ground that the rule 
is inapplicable, for in them the document is the best evidence, and its 
contents are involved. ‘They may accordingly be considered as the only 
authority for the exception supposed to be based on the collateral nature 
of the document.’ A case recently decided in the New York Court of 
Appeals raises the question as to the validity of an exception on this 
ground. A, in a suit for work done under a contract with B, was not al- 
lowed to put in oral testimony as to the contents of a written contract 
made by B with C, a third party, in order to show that the work for which 
payment was claimed was not covered by that contract. Zaft v. Little, 
178 N. Y. 127. If the exception is to be logically followed out, it would 
seem that the case must be wrong, for the contract, evidence of which 
was excluded, was not the foundation of the plaintiff’s claim, but collateral 
thereto. Yet the decision is clearly in accord both with reason and au- 
thority.2 It seems clear therefore that nothing can turn on the fact that 
the document is collateral. But while the theory commonly advanced 
seems inadequate, it is difficult to frame any comprehensive rule to take 
its place, and the justice of each decision on its facts leads to the conclu- 
sion that the question may be largely left to the discretion of the courts. 
Perhaps as a rough test it might be said that where the facts desired to be 
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proved can easily be established without the document, its production 
may be dispensed with. Where, on the other hand, proof without the 
document would be difficult and unsatisfactory, the court will require it in 
evidence. 





Tue DEFENSE oF Common EMPLOYMENT. — The rule that a servant can- 
not recover damages from his master for injuries received through the 
negligence of a fellow servant has usually been supported on the theory of 
assumption of risk. A servant is regarded as impliedly contracting to 
assume all the ordinary risks incident to his employment, and the chance of 
injury from his fellow servants is said to be one of these risks.’ A recent 
Georgia case in holding that it was error to enter a non-suit on the ground 
that the injury done to the plaintiff, a minor, was caused by the negligence 
of a fellow servant, suggests that the general doctrine should not apply where 
the injured party is of such a tender age that he cannot be presumed to 
have understood or assumed this risk. vans v. Fosephine Mills, 46 S. E. 
Rep. 674. 

If the defense of common employment is in fact based on the doctrine of 
assumption of risk, the limitation upon that defense which the court suggests, 
seems to follow of necessity, since it is well established law that a minor 
cannot be held to assume dangers which his undeveloped faculties are un- 
able to perceive. There is, moreover, some authority in accord with this 
view.* At least an equal number of decisions, however, reach a contrary 
result, on the ground that the fellow-servant rule is to be applied alike to 
adult and minor.* And in many cases where the express point is not de- 
cided the language of the court leads inevitably to the same conclusion.° 
When authority is in such conflict, it may be of service to examine the 
grounds on which the general doctrine is founded. 

By the doctrine of respondeat superior the master is unquestionably 
liable for an injury to a third party occasioned by the negligence of one 
of his servants. Why that doctrine should not equally apply when the 
injured party happens to be another servant of the same master is by no 
means clear. Nor can it be wholly explained by saying that the servant 
assumes the risk, for why should he be regarded’ as assuming the risk of 
the negligence of another servant any more than the negligence of his 
master?® Confronted with these difficulties, many judges have admitted 
the impossibility of finding a satisfactory explanation of the rule, and have 
regarded it as an exception to the theory of respondeat superior arising 
from the necessity of the case,’ and sanctioned by public policy.® Per- 
haps the obvious helplessness of the master in preventing such injuries 
among his servants, and the consequent hardships of throwing on him the 
burden of being their insurer, influenced the courts in adopting the rule. 
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Certain it is that the want of it was widespread, for the doctrine sprang 
up suddenly and almost simultaneously both in England® and America.” 
Taking public policy as the basis of the rule, it is hard to see how its 
arguments are rendered less cogent by the fact that the injured servant is 
a child of tender years. The Georgia case may be taken, however, as an 
illustration of the growing tendency in this country to restrict the operation 
of the fellow-servant rule.” 










































“VALUE” IN THE Law or NEGOTIABLE INSTRUMENTS. — Value sufficient 
to cut off equities is much the same in the law of negotiable instruments as 
it is in the law governing any other property. One who pays the purchase 
price, even though it is less than the face value, is a purchaser for value and 
entitled to recover the full face value of the instrument,’ though some courts 
indeed hold that the purchaser can recover only as much as he has paid.? 
If, however, a partial payment only is made before notice, the holder may 
recover only so much as he has paid before such notice. This is codified 
in the Negotiable Instruments Law. A recent New York decision under 
this provision holds correctly that a bank, discounting a note and crediting 
the purchase price to the account of the transferrer, but receiving notice of 
an equity before it is drawn upon, is not a purchaser for value. A/bany Co. 
Bank v. Peoples’, ett., Co., 30 N.Y. L. J. 2023 (N. Y. Sup. Ct., App. Div.). 
If the consideration given by the purchaser consists in a negotiable instru- 
ment which has already been negotiated, such purchaser would be a pur- 
chaser for value.© The same should be true even though the instrument 
given as consideration is not yet negotiated, unless its surrender is procured 
by the defendant, the maker of the first instrument, to prevent future nego- 
tiation. If it is already matured in the hands of the transferrer, since any 
subsequent holder of it would then take subject to all equities, the purchaser 
should not be deemed a purchaser for value. 

A very material difference between negotiable paper and other property 
exists, however, in case of a transfer in payment of, or as security for, an ante- 
cedent debt. By the decided weight of authority a transfer of negotiable 
paper in payment of an antecedent debt is a transfer for value.6 A common 
law consideration, by means of which to predicate value to the transferrer, 
was at first found, where the paper was payable at a future date, in the for- 
bearance to sue on the old obligation until that date. This is, however, ob- 
viously lacking where the paper is payable on demand. The English case 
of Currie v. Misa’ settled the matter by holding that the consideration con- 
sists, not in the forbearance to sue, but rather in the extinction of the old 
debt, which revives upon default of the instrument taken. In the case of a 
transfer as security, however, the New York case of Stalker v. McDonald,® 
held there was no transfer for value, and such is the weight of authority at 
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common law. The United States Supreme Court® and several other courts 
have, however, reached the contrary result. Their attempt to find a con- 
sideration constituting value in the duty to present and give notice of dishonor 
seems illusory, and is obviously without foundation in the case of bearer paper. 
Commercial usage alone can be its justification. Several cases decided under 
the Negotiable Instruments Law to the effect that a transfer to secure an 
antecedent debt is a transfer for value’ had encouraged the hope that the 
codification had effectually changed the rule so that all jurisdictions adopt- 
ing this statute would be uniform on this point, as they are in the case of a 
transfer in payment of an antecedent debt. A New York case of last year, 
however, reaching the contrary result, has dispelled that hope. Sutherland 
v. Mead, 80 N. Y. App. Div. 103. This is probably contrary to the inten- 
tion of the draughtsmen, but the blame must attach rather to the Act than 
to the court. 





THE STANDARD OF CARE FOR CHILDREN. — It would obviously be unjust 
to judge the conduct of a child by the standards set for adults; it would be 
equally so to absolve him in every case from the consequences of his own 
negligence. An intermediate position has accordingly been taken, in most 
jurisdictions, requiring of infants the exercise of such care in avoiding in- 
jury as children of the same age of ordinary prudence are accustomed to 
exercise under the same or similar circumstances.* 

In cases of contributory negligence two limitations upon this general rule 
have, however, been urged. Of these the first tends to restrict the scope 
of therule. Thus it is assumed that infants non sui juris — that is, incapable 
in the judgment of the jury, of taking care of themselves — are not, in law, 
chargeable with the duty of exercising care to avoid injury.” It is diffi- 
cult to support this position. To permit any individual who is capable of 
exercising care to be a heedless instrument of his own injury seems clearly 
at variance with the fundamental principle of the doctrine of contributory 
negligence. If, on the other hand, the theory is that allinfants non sud juris 
are so devoid of judgment as to be incapable of negligence, that proposi- 
tion is not true in fact. It can safely be asserted that experience teaches 
every child the danger of contact with various objects long before he may 
be termed sui juris. On such grounds the New York court lately decided 
that a refusal to instruct the jury that an infant mom sui juris is answerable 
for his own negligence constitutes reversible error. Aschason v. United 
Traction Co., 90 N. Y. App. Div. 571. 

The second limitation referred to, and one which substantially alters the 
general rule, is suggested by a recent Georgia case. Hagle & Phenix Mills 
v. Herron, 46 S. E. Rep. 405. The court required of a child such care to 
avoid injury as his individual mental and physical capacity at the time fitted 
him to exercise. In testing the conduct of an adult, the law takes as a 
standard the case of the ordinarily prudent man under the circumstances, and 
declines to consider the personal equation.’ It is hard to see why this refusal 
should not apply to children as well as to adults. Under similar circum- 





® Railroad Co. v, National Bank, 102 U. S. 14. 10 Payne v. Zell, 98 Va. 294. 


1 Cleveland Rolling Mill Co. v. Corrigan, 46 Oh. St. 283. 

2 See Kitchell v. Brooklyn Heights R. R. Co.,6 N. ¥. App. Div. 99; Hyland v. 
Burns, 10 N. Y. App. Div. 386. 

8 Holmes, The Common Law 108 e¢ seg. 

















NOTES. 565 


stances it seems reasonable to expect of most children of the same age a 
certain degree of prudence. Why, then, in analogy to the rule as applied 
to adults, should not such care be required of a child as is, under the cir- 
cumstances, commensurate with his age? To demand less of a child whose 
mental and physical development has been slow, or more of the infant prod- 
igy, would, it is thought, be an unwise departure from the settled policy of 
the law of negligence. Nor have all previous Georgia decisions upon this 
point been inconsistent with this view.* If these objections are sound, it 
follows that the limitations above discussed should not be adhered to. The 
general rule needs no limitation. Both in principle and on authority it 
seems to define the standard of care for children satisfactorily, in negligence 
and contributory negligence alike. 





RIGHT OF CONTRIBUTION IN PLEDGED STOCK REPLEDGED. — A broker held 
stock belonging to three people. He had purchased certain stock for X 
on a margin; M had pledged other stock with him to secure a loan; and 
H had deposited still other stock with him for safe keeping. All the certifi- 
cates bore assignments in blank. The broker pledged the whole amount as 
security for money advanced by T, who relied in good faith on the broker’s 
apparent title. The broker became insolvent, and T sold the securities of 
M and X, thereby obtaining enough to repay the loan. M and X knowing 
these facts tendered the broker the amount of their debts. In such a case 
should H share the loss with M and X? The court held that H was en- 
titled to his securities free and clear. Zompkins v. Morton Trust Co., 91 
N. Y. App. Div. 274. 

There is no doubt that T could enforce the pledge against all the stock, 
because the blank assignments gave the broker an apparent title.’ Further, 
any beneficial interest of the broker in such stock should be first exhausted, 
since the broker is the real debtor, and the one on whom the burden should 
ultimately fall.2_ The stock of M had been pledged to the broker for a loan. 
To the extent to which the broker had advanced money on that stock, he 
had a beneficial interest in it, and to that extent therefore the stock of M 
should rank as the broker’s own. Similarly, X’s stock being carried on 
margin would almost universally be regarded as pledged, and should be 
treated in the same way as M’s.? Some courts, indeed, give the broker a 
greater interest in X’s stock, and recognizing the custom of the business 
consider the broker authorized to repledge it without regard to the amount 
of his advance.‘ If such a custom is to be recognized, X’s stock should be 
treated as the broker’s own in repaying T’s advance.® The better view, 
however, which is probably also the New York law, is that this custom 
should not be recognized. Hence, after the beneficial interest of the 
broker is exhausted, there remain liable for any unpaid balance the bene- 
ficial interests of M and X and the stock of H, all alike wrongfully pledged. 





4 See Western & A. R. Co. v. Young, 83 Ga. 512. 
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It is submitted that the principle of contribution should be applied to 
this situation.’ This principle does not depend on the consent of the par- 
ties, but has its foundation in the doctrine that in certain situations burdens 
should be equally shared. H should not profit by the chance that T 
sold the stock of M and X rather than his. The use of stock of M and 
X has increased the value of that of H by releasing it from the claims of T. 
Property of two has been used to release an obligation equally binding on 
that of a third, and the property of all should contribute. H, M, and X 
should therefore share fro rata according to their beneficial interests in the 
stock originally pledged. 

It should be noted that it has been held that tender to the broker by M 
and X makes them rank with H, since tender terminates the broker’s inter- 
est in their stock. At the time of the repledge, however, H acquired the 
right to have the stock of M and X bear a certain portion of the burden. 
This right should not be impaired by any subsequent transaction in which 
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he had no part, since all parties acted with knowledge of his rights. Under 
either view, however, the principle of contribution would still apply. 





SUICIDE aS A CrRIME.— That suicide is a crime under the English 
common law appears from the resulting forfeiture of an offender’s goods ; 
that this crime is, moreover, regarded as a form of murder appears from 
the line of cases holding that one who persuades another to kill himself 
is guilty either as principal or accessory to the crime of murder.’ 
| The fact that no punishment by way of forfeiture of goods or otherwise 
| is prescribed for the suicide under our law has given rise to the belief 
that suicide is not a crime. Expressions of various courts to this effect? 
| are recorded even in jurisdictions in which the common law still prevails. 
\ On the other hand, in those same jurisdictions, one who accidentally kills 
i another in an attempt to commit suicide is held for murder,’ and one 
i who persuades another to kill himself is guilty of the same crime either as 
i principal or accessory. The two positions taken by the courts seem irrec- 
! oncilable. If suicide is not a crime it is hard to understand how one who 
i persuades another to commit suicide is guilty of any crime. And if suicide 
is not murder it is hard to see how one who persuades to suicide can 
| be accessory to murder. A Texas court,® after asserting that the suicide 
is innocent of violating the laws of that state, is at least consistent in mak- 
ing the further assertion that the party furnishing the means to the suicide 
must likewise be innocent. 

In jurisdictions in which the common law has been entirely superseded 
by statute and the statutory definition of murder is not broad enough to 
comprehend suicide, the law on this point would seem to be finally de- 
termined; nevertheless, there exists the same tendency on the part of the 
courts, while holding the suicide himself innocent of any crime, to punish 
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the abettor. In a recent Illinois case suicide was held to be no crime under 
the statutes of that state, and, therefore, no defense to recovery on a con- 
tract of insurance providing that the certificate should be void if the member 
died in consequence of a violation of the laws of the state. Royal Circle 
v. Achterrath, 68 N. E. Rep. 492. ‘The same court in another case ® sug- 
gests that, although suicide is no crime, the one who procures another to 
commit the act of self-destruction may be held liable as a principal to the 
crime of murder, on grounds somewhat analogous to the theory of agency 
in civil cases. But, since the agent’s act for which the principal is to be 
held guilty is suicide, it follows that if this suggestion is correct suicide 
must be murder in spite of the court’s express disaffirmation. 

The foregoing seems to indicate that under our law suicide is no less 
criminal than under the English common law, but that the policy of our 
law in dealing with the suicide is radically different. No punishment is, in 
general, prescribed either for one who kills himself or for one who unsuc- 
cessfully attempts to do so, not because his act is not criminal, but because 
the futility of such measures in preventing future crime is now generally 
recognized.*. These considerations, however, cannot be invoked to shield 
one who encourages, abets, or assists another in committing suicide, and he 
should, therefore, be punished as any other criminal. Although, under a 
code which makes no mention of suicide and which defines murder as the 
malicious killing of another, there may be no logical ground upon which 
the abettor can be held guilty of any crime, nevertheless, in jurisdictions 
in which the common law definition of murder still obtains, suicide may 
well be considered as one form of murder, and the abettor punished 
accordingly. 





THE ENJOINING OF CRIMINAL PROCEEDINGS.— It is an ancient maxim 
that a court of equity will not restrain criminal proceedings.! Like most 
legal maxims, this assertion, though generally true, does not accurately 
represent the state of the law. In one case at least, equity freely enjoins 
criminal proceedings, that is, when the party instituting them is already a 
plaintiff in equity against the same defendant. In such a case the court of 
equity will not allow the criminal court to interfere with its jurisdiction to 
the annoyance of the defendant.” And in certain other cases an injunction 
has been allowed where the party instituting the criminal proceedings has 
not come into equity at all. It must be admitted, however, that the courts 
appear to have adopted no general principles on which relief may be 
granted. About all that can be said is that the plaintiff must make out a 
sufficiently hard case. Still it is not impossible to get some idea of the 
considerations which should appeal to the court in the exercise of its 
discretion. 

It would seem necessary, in the first place, to distinguish between ex 
relatione proceedings and cases prosecuted by an officer really acting in 
behalf of the state. In the first class of actions the officer is, in fact, 
redressing a private injury; in the second, he is trying to secure the 
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punishment of a wrong to the state as such. Here his duty to the state 
is so immediate that interference with him is practically an interference 
with the administrative arm of the government. To justify equity in acting 
here at all, we need an extremely strong case, and the plaintiff's conduct 
must be in no way immoral fer se. Even then the interference should 
go no further than is necessary to prevent the officer from prosecuting in 
an unreasonable and unnecessarily damaging way. Thus where a number 
of prosecutions on the same facts are threatened, and it can be shown - 
that irreparable damage will result from them, equity might enjoin all the 
proceedings save one, leaving that one to determine the controversy. 
Again, where the proceedings threatened are merely to impose a fine to 
enforce a tax, although no irreparable injury is shown, the avoidance of a 
multiplicity of prosecutions is alsq held enough to give equity jurisdiction.* 

In those cases where the prosecution is at the instance of a private party, 
equity may well feel more free to act, although here again the plaintiff 
must come into equity clear of the charge of conduct in itself immoral. 
Given such a case, if it can be shown that irreparable injury will result 
from the criminal proceedings it would seem that equity ought to take 
jurisdiction and finally decide whether the plaintiff has committed an 
offense. It would be a stronger case for interference if only the validity of 
a statute were involved or the question whether certain admitted acts con- 
stitute an offense, since where there are issues of fact there is a strong 
feeling among judges that the best place to try them is before a jury. But 
even if facts are in dispute, it still seems as if the balance of advantages is 
in favor of taking jurisdiction in all cases where irreparable damage is 
threatened. On the other hand, if the damage is not irreparable, though 
great, and if issues of fact alone are raised, it would seem unnecessary to 
take the question from a jury; but where the acts complained of are 


admitted, and the only question is whether they constitute an offense, it 
would seem that a court of equity could decide the matter as well as a 
court of law. In that way the risk of damaging an innocent party would 
be avoided. In the case of Greiner-Kelly Drug Co. v. Truett, 79 S. W. 
Rep. 4 (Tex., Sup. Ct.), however, the court held that equity under these 
circumstances has no jurisdiction. 





Wuat Law Governs Usurious ContTRACTs. — As a question of con- 
flict of laws, two general rules have been adopted to determine what law 
governs usury in contracts. One, sustained by comparatively few jurisdic- 
tions, is that the contract is governed by the law of the place of contract- 
ing ;* the other, the more generally accepted, is that the intention of the 
parties determines which law governs. The latter rule is, however, applied 
differently in accordance with two different rules of presumption. In some 
states the law of the place of performance is deemed the law intended, unless 
the actual intention to the contrary is shown.? The prevailing doctrine, 
however, is that, if by either the law of the place of contracting or of the 
place of performance the contract would be valid, the parties are pre- 





* Chicago v. Collins, 175 Ill. 445. 


1 Akers v. Demond, 103 Mass. 318. 
2 Bennett v. Building & Loan Ass’n, 177 Pa. St. 233. 
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sumed to have intended the favorable law.* If the contract is made and 
performable in the same state, the courts, reasoning from the facts that no 
other law could have been intended, generally feel obliged to hold that the 
law of that state governs.* It has, however, been held that, notwithstand- 
ing that law would make the contract usurious, still, if one party is domi- 
ciled in another state, where the contract would be valid, the law of the 
latter state is presumed to have been intended.® One important qualifica- 
tion upon the right to choose the governing law is that it must not be an 
attempt to evade the usury laws of the place of contracting. On this 
ground the contract in a late case in the United States Supreme Court 
was held usurious. Building & Loan Association v. Brahan, 24 Sup. Ct. 
Rep. 532. 

The cases show that, while the courts purport to follow the intention 
of the parties, they really follow their rules of presumption, unless, indeed, 
the parties have expressly stipulated what law shall govern. Even then, _ 
if the choice of the parties does not accord with the rules of presumption, 
the courts are likely to find that the parties have attempted an evasion. 
The prevailing doctrine, that the favorable law is presumably intended, 
illustrates most strikingly the fictitious character of the intention found. 
This presumption assumes, first, that the parties knew the law of the two 
jurisdictions ; secondly, that they really intended the favorable law to 
govern. Obviously, most often neither fact actually exists. But the courts 
have seemed disposed to avoid the usury law, and consequently have treated 
the question as a subject apart. To gratify that disposition the adoption of 
an ingenious combination of the vague reasoning of Lord Mansfield in Rob- 
inson v. Bland,’ to the effect that the intention of the parties determines 
what law governs the creation of their contracts, on the one hand, and 
the fictitious presumption that the favorable law is intended, on the other, 
has admittedly proved a serviceable device with which to accomplish the 
desired, though somewhat questionable, result. The only proper rule, it 
is submitted, is the one first stated, that the law of the place of contract- 
ing governs. This, on sound theory, should be true of ordinary contracts,’ 
and there is no reason why a different rule should be applied to usurious 
contracts. When acts are done within a jurisdiction it is difficult to see 
how rights can be raised on those acts except by that law which alone is in 
force in that jurisdiction. If the question were merely one of expediency, 
the long line of decisions to the contrary should perhaps remain unmo- 
lested ; but if the objection stated is sound, the question is one of power, 
and therefore the courts should have no hesitation in overruling those 
decisions. 





8 Miller v. Tiffany, 1 Wall. (U. S.) 298. 

# Buchanan v. Drovers’ Nat’l Bank, 55 Fed. Rep. 223. 
5 Scott v. Perlee, 39 Oh. St. 63. 

6 Meroney v. Bld’g & L. Ass’n, 112 N. C. 842. 

7 2 Burr. 1077. 

8 See 16 Harv. L. REv. 58; and ix/ra, p. 570. 


An Omission. — The case of Garst v. Hall & Lyon Co., 179 Mass. 588, should have 
been referred to in the Nore entitled “ Restrictive Agreements as to Chattels ” which 
appeared in the April number. See 17 Harv. L. Rev. 415. The case is an authority 
against the view there advanced. 
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RECENT CASES. 


BILLs AND NoTES— PURCHASE FOR VALUE. —A bank discounted a note for the 
payee before maturity and credited the amount of the purchase price to his account. 
Before the account was drawn upon, the bank received notice of entire failure of con- 
sideration for the note. e/d, that under the Negotiable Instruments Law the bank is 
not a purchaser for value. Albany Co. Bank v. People’s Co-Operative Ice Co., 30 N. Y. 
L. J. 2023 (N. Y. Sup. Ct., App. Div.). See NoreEs, p. 563. 





ConFLICT OF LAWS— JURISDICTION OVER TRUST CREATED ABROAD. — A domi- 
ciled Englishman married a Scotchwoman in Scotland. The wife’s property, consisting 
mainly of heritable bonds, was put in settlement under Scotch law, a non-alienable, 
alimentary provision being made for the husband if he survived. The trustees were 
Englishmen. The husband survived and mortgaged his interest. The provision 
against alienation was valid by Scotch, but void by English law. The mortgagees 
claimed payment of the income. é/d, that the settlement is governed by Scotch law, 
and therefore the mortgage is invalid. Jn re Fitegerald, [1904] 1 Ch. 573. 

This decision reverses the holding of the Divisional court in the same case, which 
was discussed in 17 HARV. L. Rev. 123. The principal ground for the decision is that 
the property. placed in settlement consisted chiefly of heritable bonds, which are 
regarded as immovables, and therefore to be treated like any other immovables in 
Scotland. The court also relied upon the fact that the settlement was drawn in Scotch 
form and subject to limitations valid only by Scotch law. 


ConFLicT oF Laws — Law GOVERNING MAKING OF CONTRACTS.— A contract 
of insurance made in the state of Washington provided that it should be construed as 
if made in New York, but contained a stipulation for forfeiture and an express waiver 
of any statutory provision contrary to such stipulation. He/d, that a New York stat- 
ute forbidding such forfeiture is ineffectual to prevent the forfeiture. Mutual Life /ns. 
Co. v. Hill, U.S. Sup. Ct., Apr. 4, 1904. 

The court has previously stated that, unless forbidden by statute or by the policy of 
the jurisdiction where the contract first becomes binding, the parties may agree that 
the law of the place of performance shall apply. London Assurance v. Companhia de 
Moagens, 167 U. S. 149, 161. In the absence of agreement, it has, according to the 
circumstances of different cases, presumed that the parties intended to adopt the law 
of the place of making, of the place of performance, or of either place which would 
uphold the validity of the contract. See Pritchard v. Norton, 106 U.S. 124, 136-137. 
The present decision establishes the propositions that the law of the place of making, 
here that of Washington, always governs, and that all stipulations or presumptions as 
to the applicability of other laws have only the force and effect of other ordinary pro- 
visions of the contract. Although contrary to what has hitherto been supposed to be the 
doctrine of the court, even by the United States Circuit Court of Appeals, it conflicts 
with no prior Supreme Court decision, and rests upon the sound principle that rights 
are created, not by will of the parties, but by law. See 3 Beale, Cases on Conflict of 
Laws, 540-541; Mutual Life Ins. Co. v. Dingley, 100 Fed. Rep. 408; Liverpool Steam 
Co. v. Phenix Ins. Co., 129 U.S. 397, 462. 


ConFtict oF Laws — WHAT LAw GovERNs IN Usury. —A building and loan 
association domiciled in New York made a loan in Mississippi to a party in that state, 
the principal and interest to be payable in New York City. After having paid the 
interest, as stipulated, the borrower brought an action under a Mississippi statute to 
recover the interest paid on the loan, claiming that it was usurious. é/d, that the 
contract is governed by Mississippi law, and hence the interest paid can be recovered. 
Building & Loan Association v. Brahan, 24 Sup. Ct. Rep. 532. See Nores, p. 568. 


CONSTITUTIONAL LAW — RIGHT OF EQUITY TO REGULATE CONFLICTING EASE- 
MENTS. — The franchise of a trolley line gave it the right to cross the tracks of an exist- 
ing steam railroad. A city, acting under its charter, passed an ordinance regulating the 
manner in which the trolley line should cross the railroad. The latter complained that 
such regulations were inadequate. //e/d, that a court of chancery may, under the 
Constitution of New Jersey, regulate the manner in which these conflicting easements 
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NT cae «West Jersey, etc., Co. v. Atlantic City, ete., Co., 56 Atl. Rep. 890 
. J. Ch.). 

It seems to be well settled that a legislature by giving a franchise toa railroad com- 
pany does not thereby preclude itself from later granting to another company the 
right to cross the tracks of the former, for every company may fairly be presumed to 
take its franchise subject to such a contingency. Connecting Ry. Co. v. Union Ry. Co., 
108 Ill. 265. But where by later enactment a legislature assumes to define the mean- 
ing of an earlier go. it is usurping judicial functions. Commonwealth v. Proprietors 
of New Bedford Bridge, 2 Gray ( Mass.) 339. Although there is nothing in the Consti- 
tution of the United States which forbids a state legislature from exercising such a 
power, the Constitution of New Jersey, like that of most other states, does contain 
such a prohibition. See Satterlee v. Matthewson,2 Pet. (U.S.) 413; Gf Boykin v. 
Shaffer, 13 La. An. 129. Under such a provision, as the present case shows, the 
interpretation of a franchise, like the interpretation of any contract, is properly for the 
court alone; and where such franchise causes a conflict of easements over the same 
locus, equity, with its remedies by injunction and receivership, has inherent jurisdiction 
to settle the rights of the different parties. 


CONTRIBUTORY NEGLIGENCE — STANDARD OF CARE FOR CHILDREN. — He/d, that 
an infant, whether he be sui juris or not, is not in law excused from exercising such ~ 
care as is commensurate with his years and intelligence in approaching and passing 
known objects and places of danger. Aschason v. United Traction Co., 90 N. Y. App. 
Div. 571. 

In S action to recover damages for the negligent injuring of a child by a defective 
machine the jury were instructed that if the plaintiff, by exercising such care as his 
mental and physical capacity at the time fitted him to exercise, could have avoided 
the injury, he could not recover ; but if in the exercise of all his mental capacity he did 
not know the machine was dangerous, and the accident happened by means of the 
defect therein, he would be entitled to recover. Hée/d, that the charge correctly states 
the _ Eagle & Phenix Millis v. Herron, 46 S. E. Rep. 405 (Ga.). See Nores, 
P- 54. 


CORPORATIONS — INCORPORATION BY TWo STATES — FORECLOSURE PROCEED- 
INGS. — A manufacturing company was incorporated in both Alabama and Georgia, 
but conducted all its business as if only one corporation existed. A mortgage was given 
to an Alabama mortgagee, and subsequently a foreclosure decree made by the federal 
circuit court for Georgia was followed by a sale. The company, which had not been 
served as an Alabama corporation, filed a bill for redemption in the Alabama state 
court, The purchaser at the foreclosure sale applied to the federal circuit court for 
Georgia to enjoin the Alabama action, joining as defendants citizens of the same state 
as the purchaser. e/d, that the court lacks jurisdiction of the bill. A/abama & 
Georgia Mfg. Co. v. Riverdale Cotton Mills, 127 Fed. Rep. 497 (C. C. A., Fifth Circ.). 

As other grounds of jurisdiction are lacking, the court could entertain the bill only if 
the relief sought were ancillary to the original foreclosure decree. Root v. Woolworth, 
150, U. S. 401. It cannot be considered ancillary unless the original bill was one 
against the Alabama corporation. There is some argument for holding that it was, 
since a single corporation conducted all business transactions, and that corporation 
appeared in the foreclosure proceedings. The Alabama corporation was concededly 
bound by the mortgage, and all persons really interested were represented in the fore- 
closure. The great weight of authority is, however, that the corporate entity created 
by one state is to be regarded as distinct from that created by another, although the 
two habitually act as one. Missouri, etc., Ry. Co. v. Mech, 69 Fed. Rep. 753- here 
are in law, therefore, two principals represented by the same agents, and if the fore- 
closure proceeding is to bind both principals, the agents should be served as the agents 
of both. As no sufficient reason appears for departing from the ordinary method of 
proceeding against a corporation, the majority view seems preferable. 


CORPORATIONS — TRANSFER OF STOCK BY MARRIED WOMAN — ESTOPPEL. — A 
statute provided that a contract of sale made by a married woman with her husband 
should be invalid unless sanctioned by order of the court. The plaintiff, a married 
woman, owned stock in the defendant corporation. Without authority from the court 
she sold her certificates to her husband, who, accompanied by her attorney, went to the 
defendant and obtained new certificates, which he sold to a dona fide purchaser. 
The defendant throughout had no knowledge of her marriage to the first transferee. 
The plaintiff brought an action for dividends, and asked that new certificates be issued 
to her. e/d, that the plaintiff has no cause of action. Bigby v. Atlanta, etc. R. R. 
Co., 46 S. E. Rep. 827 (Ga.). 
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The decision rests on the ground that the plaintiff’s shares are now, without any 
fault on the part of the defendant, held by a dona fide purchaser from whom the plain- 
tiff could not recover them. But it is not necessary, in order to protect the dona fide 

urchaser, to say that he has acquired the plaintiff’s shares. As in the case of a trans- 
er void for forgery, it is sufficient for him that he purchased certificates issued by the 
defendant. The dechion, however, may possibly be supported on another ground. 
When the defendant gave new certificates to the husband, its consideration was the 
surrender of the old certificates. It gave value to the husband in good faith for certifi- 
cates really owned by the wife, but it did so in the belief that her husband was the 
owner. As the plaintiff both encouraged this belief and concealed her marriage to the 
transferee, she should not be allowed to profit by her wrong at the defendant’s expense. 
Cf. Dotterer v. Pike, 60 Ga. 29. 


DAMAGES — NEGLIGENT TRANSMISSION OF TELEGRAM — MENTAL SUFFERING. — 
The defendant mes por negligently transmitted a telegram sent by the plaintiff, caus- 
ing her great mental suffering but no physical damage. /é/d, that this is an injury, 
sounding in tort, for which the plaintiff can recover. Cowan v. Western Union Tele- 
graph Co.,98 N. W. Rep. 281 (la.). 

A recovery is allowed for mental suffering in cases of wilful or negligent injury 
where the mental pain is merely one element in the damages. McXinley v. Chicago, 
etc., R. R. Co., 44 Ia. 314. There is a conflict of authority whether in cases of fright 
resulting in physical damage an action is allowed. When permitted, however, it is 
based on the physical injury caused by the negligence, and not on the intervening 
mental disturbance. Purcell v. St. Paul City Ry. Co., 48 Minn. 134. In a few extreme 
cases courts have awarded damages, punitive in nature, for wilful injury to the feelings. 
Lawson v. Chase, 47 Minn. 307. Although the principal case ultimately relies upon an 
analogy with cases drawn from each of these classes, it is readily distinguishable from 
them, for the act complained of was negligent, not wilful, passive, not active, and the 
mental suffering was the sole basis of damages. The principal case, then, though 
following a previous Iowa decision, is a distinct extension of the ordinary tort liability, 
and the weight of authority 1s against it. Chase v. Western Union Telegraph Co., 44 F od. 
Rep. 554. Contra, Mentzer v. Western Union Telegraph Co., 93 la. 752. 


DEDICATION— ACCEPTANCE BY MUNICIPALITY — EFFECT.— The plaintiff’s grantor 
was in 1850 the owner of an undivided half of land, now the site of Brookport. In that 
year the owners recorded an unacknowledged plat of this land with reference to which 
they sold lots along a strip designated as Water Street. This strip was used as a 
street both before and after the incorporation of the defendant, and the defendant 
expended ar in its repair. The plaintiff filed a bill for partition of Water Street. 
my eg the bill must be dismissed. Owen v. Village of Brookport, 69 N. E. Rep. 

2 (Ill.). 

” The first reason given in denying the plaintiff any interest is that the title by dedi- 
cation is in the defendant. In Illinois, as in many states, a statutory dedication passes 
the fee to the municipality; but in order to have this effect the requirements of the 
statute, one of which is the acknowledgment of the plat, must be fulfilled. Lyman v. 
Gedney, 114 Ill. 388. As there was no acknowledgment in the principal case, there 
was originally only a common law dedication giving the public an easement, but leav- 
ing the fee in the dedicators. Banks v. Ogden, 69 U.S.57. The court, while admitting 
this principle, argues that when the defendant afterwards accepted this dedication, it 
acquired not only an easement but the title itself. This position seems unsound. 
An acceptance by the defendant would have passed the title had there been a statu- 
tory dedication, but as the requirements of the statute were not fulfilled, such acceptance 
could do no more than make the defendant the trustee of the easement already ac- 
— and would have no effect whatever on the title. Marsh v. Village of Fairbury, 
163 Ill. gor. 


EQuITy — MANDATORY INJUNCTION— RES BEYOND THE JURISDICTION. — The 
complainant was entitled to water from a stream in Nevada. The defendant built a 
ditch in California which diverted the water from the stream to the injury of the com- 
plainant’s rights. e/d, that the United States Circuit Court in the district of Nevada 
has jurisdiction to enjoin such diversion. Miller & Lux v. Rickey, 127 Fed. Rep. 573 
(Circ. Ct., Dist. of Nev.). 

The court considered that since it had personal service on the defendant it could 
order him to alter his ditch. It is submitted that this jurisdiction should not be 
asserted. Courts universally refuse to send their own officers into other jurisdictions 
to abate nuisances or to partition land. AZississippi, etc., R. R. Co. v. Ward, 2 Black 
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(U. S.) 485; Wimer v. Wimer, 82 Va. 890. The same objections in general apply 
to requiring a defendant to do similar acts in a foreign jurisdiction. In either case the 
court is meddling with land in another jurisdiction, and can grant no protection to 
those executing its decrees. The United States Circuit Court would, in this particular, 
have no greater powers than a state court. Worthern, etc., R. R. Co. v. Michigan Central 
R. R. Co., 15 How. (U. S.) 233. It is true that equity may sometimes properly affect 
foreign lands indirectly, as by enjoining a trespass. Great Falls Mfg. Co. v. Worster, 
23 N. H. 462. But where a plaintiff asks affirmative relief, most courts, on grounds of 
policy if for no other reason, would require that it be sought in the jurisdiction where 
the defendant is to act. Stiliman & Co. v. White Rock Co., 3 Woodb. & M. 538; contra, 
Willey v. Decker, 73 Pac. Rep. 210 (Wyo.). 


Equity — TRUSTEE’s BILL FOR INSTRUCTIONS—CLAIM ADVERSE TO LEGAL 

TiTLE. — The plaintiff, trustee of a mortgage to secure bonds, received from the mort- 
gagor a fund for the payment of coupons. Before maturity of the coupons the de- 
endant sued the mortgagor, and by notice to the plaintiff attached the fund in its 
hands. The defendant, although he had obtained judgment, refused after request by 
the plaintiff to levy on the fund attached. The bondholders demanded payment of 
their coupons. Ae/d, that the plaintiff may maintain a suit in equity against the de- 
fendant alone to have the validity of his lien determined. Holland Trust Co. v. 
Sutherland, 69 N. E. Rep. 647 (N. Y.). 

A bill of interpleader could not have been sustained, since one claim is to the legal 
title, the other to an equitable interest. The ves is not the same. The court treated 
the action rather as a trustee’s bill for instructions. It is generally said that such a bill 
will lie only if neither of the claims is adverse to the trust. Greene v. Mumford, 4 R. I. 
313. Yet one case has been found in which equity gave relief where the settlor 
claimed that the trust deed had not been legally delivered. Fraser v. Davie, 11 S.C. 
56. And the chief requisite for such jurisdiction is the existence of no other means of 
so determining rights as to protect the trustee from the risk of future liability. See 
Bullard v. Attorney-General, 153 Mass. 249. Certainly no such means exist here. The 
trustee company cannot successfully move to vacate the attachment. Aey West Ass’n 
v. Bank of Key West, 18 N. Y. Supp. 390. It could, indeed, bring trespass after levy. 
Boscher v. Roullier, 4 Abb. Pr. (N. Y.) 396. But it cannot force the defendant to pro- 
ceed to execution, and meanwhile it cannot safely pay the waiting bondholders without 
the authority of the court. The decision, though it goes beyond the authorities, is 
hardly against them, 


EVIDENCE — WRITINGS COLLATERAL TO THE IssuE.— The plaintiff, in a suit on 
an oral contract for work and materials, was allowed to put in parol evidence of the 
contents of a written contract between the defendant and a third party, in order to 
show that the work for which he sought to recover was not included in that contract. 
Held, that the evidence is not admissible. Zaft v. Little, 178 N. Y. 127. See NorEs, 
Pp. 560. 


FALSE PRETENSES — OBTAINING Goops SENT BY CARRIER — VENUE. — The de- 
fendant, in Allegheny County, Pennsylvania, by false pretenses induced a firm in New 
York to ship goods to him. Aée/d, that the Allegheny County Court has jurisdiction. 
Commonwealth v. Schmunk, 56 Atl. Rep. 1088 (Pa.). 

It is universally held that the offense of obtaining goods by false pretenses is com- 
mitted where the goods are obtained, without regard to where the pretenses were made. 
State v. House, 55 la. 466. As under most shipping contracts the carrier is properly held 
to be the agent of the vendee, the courts generally reach the conclusion that goods con- 
signed to the vendee are “ obtained” by him when they are delivered to the common 
carrier. Morris v. State, 25 Oh. St. 217; of Wilcox Silver Plate Co. v. Green, 72 N.Y. 
17. If, however, the contract, fairly interpreted, shows that the carrier is to be treated 
as the agent of the vendor, it might well be held that the goods are obtained only when 
actually received by the vendee. No facts to justify this interpretation appear in the 
principal case, and it would therefore seem that the former rule should have been ap- 
plied. The decision is the more remarkable from the fact that in an earlier case in 
Pennsylvania a lower court had adopted the opposite rule. Commonwealth v. Goldstein, 
3 Pa. Co. Ct. Rep. 121. 


FEDERAL CourRTs — JURISDICTION — ENJOINING PROCEEDINGS IN STATE CourRTS. 
The insured had instituted proceedings in the state courts on policies issued by 
several insurance companies. Some of the causes had been removed to the federal 
courts on the ground of diversity of citizenship, but the rest could not be removed on 
account of the insufficiency of the amount in controversy. The insurers were liable 
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pro rata if at all, and the same defense had been interposed to all the actions. é/d, 
that the prosecution of the suits in the state courts may be enjoined by a federal 
court of equity, pending a settlement by it of the questions common to all the suits. 
Rochester, etc., Ins. Co. v. Schmidt, 126 Fed. Rep. 998 (Circ. Ct., Dist. of S. C.). 

Proceedings in the equity side of a federal court to try a question common to 
several suits at law in the same court, are regarded as ancillary to the proceedings 
at law, and this fact of itself is sufficient to conter jurisdiction. Freeman v. Howe, 24 
How. (U. S.) 450, 460. It seems, however, an unwarranted extension of this rule 
which enables a federal court to join in the proceeding parties to suits in the state 
courts. This being true, there is difficulty in justifying the —— against further 
proceedings in the state courts. Although this prerogative is denied to federal courts, 
except as incidental to bankruptcy jurisdiction, by U.S. Comp. St. 1901, p. 581, it 
is held that U. S. Comp. St. Igor, p. 580, empowers a federal court which has as- 
sumed jurisdiction, to enjoin subsequent proceedings in the state courts, when this is 
necessary to protect its own jurisdiction. Fisk v. Union Pacific Ry. Co., 10 Blatchf. 
(U. S.) "ge: The principal case does not fall within this exception, and the consider- 
ations of economy and convenience which would naturally dispose the court to grant 
the relief can hardly justify a direct violation of the statute first cited. One other de- 
cision, however, has reached the same result. Virginia, etc., Co. v. Home Insurance 
Co., 113 Fed. Rep. 1. 


FEDERAL CouRTS — REMOVAL OF CAUSES— SUBSEQUENT JURISDICTION OF STATE 
Court. — An action brought in a state court was removed by the defendant into the 
federal court, where the plaintiff secured a dismissal without prejudice. Subsequently 
the plaintiff brought a similar action on the same facts in the same state court. 
Held, that the court has jurisdiction. De Witt v. Chesapeake, etc., Ry. Co.,79 S. W. 
Rep. 275 (Ky.). ; 

When a case has been properly removed from a state to a federal court, the jurisdic- 
tion of the former over the action is at an end. Kern v. Huidekoper, 193 U.S. 485. 
Whether the state court may later entertain a similar action on the same facts if the 
first has been withdrawn without any decision on the merits, appears not to be settled. 
It has been held in Kentucky that it may doso. Adams Express Co. v. Schofield, 64 
S. W. Rep. 903. The authority of this decision however was later weakened by 
Kentucky dicta which took the opposite view. See Chesapeake, etc., Ry. Co. v. Riddle’s 
Adm’x,72 S. W. Rep. 22 (Ky.). ‘There are several cases in apparent accord with these 
dicta and opposed to the present decision.. Baltimore, etc., R. R. Co. v. Fulton, 59 Oh. 
St. 575. The view of the principal case is believed to be the better. The general rule 
is that whenever an action is dismissed without a determination of its merits, matters 
stand as they did before action brought. See Loeb v. Willis, 100 N. Y. 231. No good 
reason appears why a different rule should apply to cases which have been removed 
to a federal court and there dismissed. 


HUSBAND AND WIFE — ACTION AGAINST WIFE’S RELATIVES FOR ENTICING HER 
Away. —A brother and brother-in-law gave their married sister advice in consequence 
of which she left her husband. Ae/d, that they are liable to the husband in damages 
unless their advice was asked by the wife and was given in good faith. Smith v. 
Kaye and Robinson, 48 Sol. Jour, 271 (Eng., Leicester Assizes). 

It was early established that a man could have an action against any one who 
enticed away his wife. Winsmore v. Greenback, Willes 577. In the United States 
some cases still hold that any one giving unsought advice in consequence of which the 
wife leaves her husband is liable. Modissett v. McPike, 74 Mo. 636. The great 
weight of authority, however, is that parents and near relatives are protected in advis- 
ing a wife if they do so in good faith for her good. Glass v. Bennett, 89 Tenn. 478. 
This exception is based on the natural affection and.duty between members of a family. 
which require them to have thought for each other’s welfare as well after as before 
marriage. In England the subject seems now to have come up for the first time, and 
in the absence of precedent for this protection of relatives, the inferior court which 
decided the case not unnaturally followed the strict principle of the early law. 


INFANTS — AVOIDANCE OF CONTRACTS — RESTORING STATUS Quo.—In a suit 
by a minor to recover the premiums paid on a life insurance contract which he had re- 
pudiated, the defendant contended that the expense to which it had been put in main- 
taining the policy should be deducted from the premiums. /e/d, that the plaintiff can 
recover the entire amount of the premiums. Simpson v. Prudential Insurance Co. of 
America, 68 N. E. Rep. 673 (Mass.). 

As the contract of insurance was not for a necessary, the plaintiff could avoid it on 
the ground of infancy. There is, however, a conflict as to the rights of the parties in 
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case of such rescission. It is generally held that after the infant disaffirms the con- 
tract the adult may recover the consideration, if it is in the infant’s possession; but 
if not, he is without remedy. Shirk v. Shultz, 113 Ind. 571. Some states require 
compensation for deterioration of the consideration, or, payment of its value, as a 
condition to rescission. Heath v. Stevens, 43 N. H. 251. The Massachusetts court has 
previously held that if a contract is of such a nature as to be clearly beneficial to the 
infant, and is fully executed, the infant, if he rescind, must put the adult in statu guo. 
Breed v. Judd, t Gray (Mass.) 455. There seems, however, to have been no decision 
that the adult should be made whole when, as in the principal case, the contract was 
not plainly beneficial to the infant. 


INJUNCTIONS — PREVENTION OF CRIMINAL PROSECUTION. — The county attorney 
threatened to prosecute the plaintiff’s salesmen for selling alcohol to druggists to be 
used as a drug. The plaintiff sought to enjoin him on the ground that such sales were 
not in violation of the statute. edd, that equity is without jurisdiction. Greiner- 
Kelly Drug Co. v. Truett,79 S. W. Rep. 4 (Tex., Sup. Ct.). See Nores, p. 567. 


INJUNCTIONS — PROTECTION OF DE JURE PUBLIC OFFICER. — The keeper of a 
penitentiary sought by injunction to restrain certain commissioners and the sheriff from 
proceeding under a void statute to remove him and put the penitentiary in charge of 
the sheriff. edd, that equity has no jurisdiction in the case. Corscadden v. Haswell, 
17 N.Y. 499. . 

Equity will not pass upon a disputed title to public office, but leaves the parties to 
law. Zuppan v. Gray, 9 Paige (N. Y.) 507; Harding v. Eichinger, 57 Oh. St. 371. 
On this basis four judges in the principal case refused an injunction. But the three 
dissenting judges seem right in concluding that, as by the facts the defendants were 
acting without color of right, title to office was not in dispute. The question, then, is 
whether equity will protect an officer de jure from admittedly unlawful interference 
and dispossession. There is a twofold reason why equity should take jurisdiction : 
first, it serves the public by preserving the stability of public offices without attempting 
to control them; and second, it gives the incumbent the only adequate remedy 
by preventing loss of office and its emoluments, and the interruption of his work, 
as opposed to legal actions for reinstatement and damages after the wrong is done. 
Armigo v. Baca, 3 N. Mex. 294. This conclusion is supported @ fortiori by those 
cases which protect de facto officers, pending actions at law. Brady v. Sweetland, 13 
Kan. 4I. 


INNKEEPERS — Duty To GUEsSTs — TorT OF SERVANT. — The defendant was the 
proprietor of a hotel at which the plaintiff and his family were guests. The plaintiff’s 
infant son was injured by the discharge of a revolver, fired by the defendant’s servant. 
It did not appear whether the discharge was accidental or intentional. The plaintiff 
sued the defendant for breach of contract. Aée/d, that the defendant is liable for 
breach - an implied contract to protect his guest. Clancy v. Barker, 98 N. W. Rep. 
440 (Neb.). 

As the act of the servant was clearly outside the scope of his duty, the master would 
not be liable from the point of view of the law of agency. A/orier v. St. Paul, etc., Ry. 
Co., 31 Minn. 351. But although no decision upon the exact point decided has been 
found, the result seems to be in accord with the trend of recent cases. Modern decis- 
ions tend to hold a‘carrier liable for all torts of its servants committed against a pas- 
senger during the carriage, on the ground that the contract imposes upon the carrier a 
duty of protection. Chicago, etc., Ry. Co.v. Flexman, 9 Ill. App. 250. As an innkeeper 
bears a somewhat similar relation toward his guests, it would seem that, by analogy, 
his contract imposes a like duty to protect them. He has been held liable for injuries 
to his guests caused by third persons, which he might have prevented. Rommel v. 
Schambacher, 120 Pa. St. §79. And the principal case is not without suppart in im- 
posing upon him an absolute liability for injuries to guests caused by his servants. See 
Overstreet v. Moser, 88 Mo. App. 72. ; 


INSANE PERSONS— AVOIDANCE OF CONTRACT— RESTORATION OF CONSIDERA- 
TION. — The plaintiff sued to set aside her conveyance on the ground of insanity. The 
grantee had paid a fair consideration, and had acted in ignorance of the plaintiff’s in- 
competency. e/d, that the grantee must be restored to his original position as a con- 
dition precedent to relief. Coburn v. Raymond, 57 Atl. Rep. 116 (Conn.). 

It is now established in most jurisdictions that the contract of aninsane person who 
has not been so adjudged is not void, but is at most voidable only. Alinn v. Schwarz, 
177 N. Y. 252. If the contract is executory, or made with a person knowing of the 
incompetency, and is not for necessaries, the insane person may treat it as not Teoding 
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Loomis v. Spencer, 2 Paige (N. Y.) 153. As to the rights of a lunatic who has received 
the benefit of a fair and completely executed contract the decisions are in conflict. A 
few states hold that his right to avoid such a contract: is absolute. Gibson v. Soper, 
6 Gray (Mass.) 279. But it would seem that protection to the lunatic and justice to 
innocent persons dealing with him would both best be accomplished by allowing an 
insane person to set aside such a contract either on returning the consideration or, if 
he has parted with it, on paying its value. It is, however, almost everywhere held, as 
in the principal case, that such a contract cannot be set aside unless the parties can be 
put er guo by returning the consideration itself. olton v. Camroux, 2 Exch. 
Rep. 487. 


INSURANCE — SUICIDE AS DEFENSE.—A fraternal insurance contract provided 
that the certificate should be void in case the member died in consequence of the vio- 
lation or attempted violation of the laws of any state or territory. The insured 
having committed suicide, this action was brought to recover the amount called for 
by the certificate. e/d,'that suicide is not a crime under the statutes of the state of 
Illinois, and is, therefore, no defense to the action. Royal Circle v. Achterrath, 68 N. E. 
Rep. 492 (Ill.). See NorEs, p. 566. 


MANDAMUS — PARTIES PETITIONING — SUFFICIENCY OF INTEREST. — A private 
citizen sought a mandamus to compel the clerk of the county court to allow him to 
inspect certain poll books and tally sheets for the sole purpose of gathering evidence 
upon which to base a criminal prosecution for fraudulently conducting an election. 
Held, that mandamus will not lie. Payne v. Staunton, 46 S. E. Rep. 927 (W. Va.). 

In the case of the enforcement of a mere private right by mandamus, the relator 
must show some special or personal interest in the right. People v. Masonic Benevo- 
lent Association, 98 Il. 635. And by the weight of authority mandamus will issue 
where the relator represents and seeks to vindicate a public right, though he have no 
interest greater than that common to the whole body of citizens. State v. Hannibal, etc., 
R. R. Co., 86 Mo. 13. The principal case proceeds upon the ground that the public as 
well as the private interest must be a substantial pecuniary one. It would seem that 
the facts of the case satisfy either requirement. A voter’s private pecuniary interest in 
seeing that his vote is correctly counted is apparently as great as in seeing that he is 
registered to-vote at all; and the public pecuniary interest in honest supervision of 
elections seems to be as great as in having a proper return by the board of canvassers. 
In both of these cases mandamus lies. Davies v. McKeeby, 5 Nev. 369; Brown v. 
Commissioners of Rush Co., 38 Kan. 436. But in any case, as the dissenting opinion 
cogently points out, the preservation of the purity of the ballot box is a matter of the 
greatest concern, public and private, and rises above any question of mere pecuniary 
interest. State v. King, 154 Ind. 621. 


MASTER AND SERVANT— THE FELLOW-SERVANT DOCTRINE APPLIED TO IN- 
FANTS, — The plaintiff, a child of twelve, was injured while working in the defendant’s 
mill, by certain machinery set in motion by another employee. The plaintiff, who was 
non-suited on the ground that the injury was caused by her fellow servant, appealed. 
Held, that the non-suit is erroneous. Zvans v. Josephine Mills, 46 S. E. Rep. 674 
(Ga.). See NorTEs, p. 562. 


NEW TRIAL— EXCESSIVE DAMAGES. — The plaintiff obtained a verdict for twelve 
thousand dollars in an action against the defendant for negligence. At that time the 
plaintiff had not yet recovered from the accident, and the extent of her injuries de- 
pended largely on the result of an operation which could not be determined until a few 
weeks after the trial. The defendant asked for a new trial on the ground of excessive 
damages. //e/d, that the new trial will be granted. Searles v. Elizabeth, etc., Ry. Co., 
57 Atl. Rep. 134 (N. J., Sup. Ct.). 

The power of granting new trials, first exercised to prevent injustice, was originally 
limited by judicial discretion only. Although rules have been developed in practice 
which, whether embodied in statutes or not, compel the granting of new trials in certain 
defined cases, the original discretionary power of the courts as to all other cases has 
not been affected. See Fine v. Rogers, 15 Mo. 315. The present decision, in view of 
its peculiar facts, seems fairly to fall within the latter class. The damages given were 
not excessive if the plaintiff’s injuries were permanent, but to conclude that they were 
permanent required the assumption of the failure of an operation the result of which 
was at the time of the trial undetermined. In granting a new trial the court could 
rely upon no established rule, but it thought that injustice might be done in depriving 
the defendant of the possible benefit which the ascertainment of the result of the 
egret might give him, thus resting the case upon the primary reason for granting 
new trials. 
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PLEDGES — STOCK REPLEDGED WITH STOCK oF OTHERS. — A broker purchased 
certain stock for X on margin; M had: pledged other stock with him to secure a loan; 
and H had deposited still other stock with him for safe keeping. All the certificates bore 
assignments in blank. The broker pledged the whole amount as security for money 
advanced by T, who acted in good faith on the broker’s apparent title. The broker 
became insolvent, and T sold the securities of M and X, thereby obtaining enough to 
repay the loan. //e/d, that H is entitled to his securities free and clear. Zompkins v. 
Morton Trust Co.,91 N. Y. App. Div. 274. See Nores, p. 565. 


PosT-OF FICE — “ PERIODICAL PUBLICATIONS.” — The Post-office appropriation bill 
of March, 3 1879, U. S. Comp. St., p. 2646, admits, subject to certain conditions, 
“periodical publications” to classification as second-class matter. The “Riverside 
Literature Series” consisted of publications issued monthly, each number being com- 
plete in itself, and containing a single novel, story, or collection of stories. He/d, that 
these publications are not periodical publications. Houghton’ v. Payne, U. S. Sup. 
Ct., April 11, 1904. 

The postal department has in the past regarded all publications issued at regular 
intervals, which are externally similar and numbered consecutively as periodical pub- 
lications within the meaning of the statute. The effect of the present decision is to ~ 
require, in addition to these external facts, a continuity in subject-matter which will 
make each number a part of a series, not an entity in itself. The term “ periodical 
publication ” commonly conveys this idea of continuity. Taking the two words sepa- 
rately, however, the pamphlets in question were “ publications” and were also 
“periodical.” The expression seems, indeed, entirely susceptible of either interpreta- 
tion. In view of this ambiguity, there is considerable weight in the argument of the 
minority in the principal case that the postal department should be forced to continue 
its previous practice. Cf United States v. Finnell, 185 U. S. 236, 244. 


SURETYSHIP— SUBROGATION IN FAVOR OF SURETY INCURRING OBLIGATION 
WITHOUT REQUEST OF DEBTOR. — An agent gave a bond with sureties to his princi- 
pal. Without the knowledge of the agent or his sureties, the plaintiff bound himself 
to pay to the principal any sums due from the agent to the principal which the agent 
and his sureties should fail to pay, and was, as a consequence, forced to.make good a 
subsequent default. e/d, that the plaintiff is not subrogated to the principal’s rights 
against the sureties. Crane v. Noel, 78 S. W. Rep.826 (Mo., Ct. App.). 

A stranger who pays a debt without being asked by the debtor, or required to pay 
in order to protect his own interests, is not subrogated to the creditor’s rights against 
the debtor. Aetna /ns. Co. v. Middleport, 124 U.S. 534. While conceding the practi- 
cal injustice of its decision, the court in the principal case regarded the plaintiff as a 
volunteer, since he was not bound to become a surety, and considered itself bound by 
the above-stated rule. Since the taking of sureties without the concurrence of the 
debtor is a usage sanctioned by the business world, it seems unjust to regard such 
sureties as intermeddlers ; and allowing them the right of subrogation does not preju- 
dice the debtor. These considerations led the court to decide in favor of the surety in 
the only other case found in which the question raised in the principal case was dis- 
cussed. Matthews v. Atkin, 1 N. Y. 595. 


TAXATION — EXEMPTIONS — FRANCHISE AND PROPERTY TAXES.—In a suit b 
the collector of taxes for the recovery of a license tax upon the defendant bank’s busi- 
ness, the bank set up in defense the folleniis provision of its charter: “ the capital of 
the bank shall be exempt from any tax.” //e/d, that this provision exempts the bank 
from a license tax. Brewer, Fuller, and Harlan, JJ., dissent. Citizens’ Bank of 
Louisiana v. Parker, 24 Sup. Ct. Rep. 181. 

There is a well-recognized distinction between a franchise tax and a property tax, 
and exemption from one does not necessarily include exemption from the other. Bank 
of Commerce v. Tennessee, 161 U.S. 134. This is based on the doctrine that exemption 

rom taxation shall be construed strictly. Chicago Theological Seminary v. [ilinois, 188 
U. S. 662. In the principal case, however, the charter was issued in 1833, and the 
contract which the Supreme Court is now called upon to interpret was made at that 
time. The exemption intended therefore is to be determined by the meaning of the 
words at that time, and any ambiguity is to be settled by the circumstances under which 
the parties then acted. In Louisiana in 1833 the distinction between franchise and 
property taxes was not understood, and exemption “ from any tax ” probably included 
exemption from both. See City of New Orleans v. Southern Bank, 11 La. Ann. 41. 
From the conditions surrounding the chartering of this bank, also, it is evident that 
such was the intention of the parties. See Mew Orleans v. Citizens’ Bank, 167 U. S. 
371. 


37 
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A TAXATION — PROPERTY WITHIN THE JURISDICTION — VALUING PROPERTY OF 

INTER-STATE Express COMPANY. — Indiana valued the property of the American 
Express Company as a unit, and assessed a proportion of that value equal to the pro- 
portion of mileage in Indiana. $17,000,000 of such total value resulted from bonds 
and real estate held outside of Indiana claimed to be not used in the business. The 
wos | sought to enjoin the certification of. the assessment. //e/d, that the injunc- 
tion will issue. Fuller, C. J.,and Brewer and Day, JJ., dissented. Fargo v. Hurt, 
24 Sup. Ct. Rep. 408. 

It is settled that property used in an established business derives an additional tax- 
able value from its connection with the remaining business equipment. The majority 
considered the $17,000,000 in question too remotely connected with the company’s 
business in Indiana to have any direct relation to the value of its property there used. 
‘The state claimed that this fund was really used to assure the company’s credit. Just 
what property is used in a given business is essentially a question of fact. The differ- 
ent parts of a railroad are plainly united in use. Pittsburg, etc., Ry. v. Backus, 154 U.S. 
421. The teams of an express company are less closely related to each other, and 
although they have been held united, the strong dissent indicated that the limit was 
about reached. Adams Express Co. v. Ohio State Auditor, 165 U.S.194. The con- 
nection of the business equipment with the property in question here is much more 
remote, since such property has practically no effect in increasing or facilitating the 
business done. An assessment increased by it is therefore based on property outside 
the state and is not permissible. See Adams Express Co. v. Ohio State Auditor, 106 
U. S. 185, 221. 


TRUSTS — FOREIGN INVESTMENTS BY TRUSTEE. — The sole objection to a trustee’s 
investment of a small part of the trust funds in real estate was that the property was in 
a foreign jurisdiction, The trustee acted “in good faith and with sound discretion.” 
eld, that the objection is not valid. Thayer v. Dewey, 69 N. E. Rep. 1074 (Mass.). 

This decision is expressly contrary to the prevailing view that to invest in fixed 
property in a foreign jurisdiction is improper, unless authorized by the creator of the 
trust or required by special circumstances, such as the protection of other interests of 
the trust. Ormiston v. Olcott, 84 N. Y. 339. But in most jurisdictions the field for 
investments by trustees has always been more arbitrarily limited than in Massachusetts. 
By the orthodox rule it was confined to public securities and first mortgages on land. 
King v. Talbot, 40 N. Y.76. On the other hand Massachusetts has never recognized 
such limitations. For example, it early allowed investments in corporate stock if they 
satisfied the fundamental requirement that they be made in good faith and with the 
sound discretion of diligent business men seeking permanent investments. Harvard 
College v. Amory, 9 Pick. (Mass.) 446. The principal case is a striking application of 
the Massachusetts policy of refusing to limit arbitrarily this simple requisite. 


UNFAIR COMPETITION — MEANS UNLAWFUL AS TO THIRD PARTIES — COERCION 
BY Finrs.— By the by-laws of a granite manufacturers’ association, any member who 
dealt with dealers in granite in a certain town who were non-members of the associa- 
tion, was liable to a fine. Fines were imposed upon several members, and as a result 
the business of the plaintiff, a non-member, was ruined. /e/d, in an action against the 
members, that the plaintiff can recover. Martell v. White, 69 N. E. Rep. 1085 (Mass.). 
See NOTES, p. 558. 


VENDOR AND PURCHASER — VENDOR’S DuTY TO ACCOUNT FOR RENT— APPLI- 
CATION OF PAYMENTS.—A vendor of land in the possession of a tenant elected to 
receive interest from the vendee after the latter’s failure to complete the purchase at the 
appointed time. Ina suit for specific performance he claimed the right to appropriate 
to arrears of rent, due before the date for completion of the bargain, rent paid him by 
the tenant after that time. AHé/d, that the vendor must hold the rents for and on 
account of the vendee. Plews v. Samuel, [1904] 1 Ch. 464. 

Although a contract for the sale of land creates a relation in a broad sense fiduciary 
and closely analogous to that of mortgage, yet in some respects the situation is differ- 
ent from the mortgage relation. On default of the vendee at the time for completion 
of the bargain, the vendor, unlike a mortgagee, has an option to retain the rents and 
profits or to receive interest on the purchase money. See Barsht v. Tagg, [1900] 1 Ch. 
231. But if, as in the principal case, he chooses the latter, he must account for the 
rents and profits received, and furthermore is liable for the profits which with due 
diligence he might have produced. PAé/lips v. Silvester, L. R. 8 Ch. 173. In requiring 
that the vendor shall consider the rent received as current rent, not as arrears, the 
principal case simply recognizes in a new way this fiduciary position of the vendor, and 
applies the regular rule of trusts, that when a fiduciary has a choice of conduct his 























RECENT CASES. 579 


personal interest may not compete with his duty to his beneficiary. Cf Filton v. 
Whitney, 66 N. ¥. 548. ' 


WILLS — ALTERNATIVE DEVISE TO WIFE OF WITNESS— EFFECT. — Section 15 


of the Wills Act provided that a devise to the wife of an attesting witness should, “so 


far only as concerns such wife, be utterly null and void.” The testator devised his ~ 


property to his wife for life, remainder to his daughter or her children. The daughter, 
whose husband attested the will, survived the wife and had children. e/d, that there 
is an intestacy of the remainder. A//in v. Stone, [1904] 1 Ch. 543. 

The court, by analogy to the method of applying the rule against perpetuities, first 
construed the will apart from Section 1§ of the Act. This construction gave an abso- 
lute estate to the daughter. Then, applying that section, this estate is pronounced 
void, with a resultant intestacy. See /u re 7Zownsend’s Estate, 34 Ch. D. 357. But 
in another case whose facts seem indistinguishable from those of the principal case, it 
was held that the alternative gift vested, treating the clause containing the void devise 
as if blotted out of the will. / re Clark, 31 Ch. D. 72. It is submitted that the latter 
result not only has the merit of preventing an entire failure of the testator’s wishes, 
but is supportable on principle. It is settled that a devise to a class of which the at- 


” 


testing witness is a member is construed to be tu the members of the class capable of - 


taking ; and upon the same principle, the gift in the present case might fairly be con- 
strued as to the daughter, if capable of taking, otherwise to her children. Cf Fell v. 
Biddolph, L. R. 10 C. P. 701. 


WILLS — CONSTRUCTION —Cy-PRES DocrRINE. —A testator devised real estate 
to his children, and in case they should leave issue, the share of each child to his or 
her children for life, share and share alike, so to be continued in a descending line fer 
stirpes from issue to issue for life, the children of the parent dying taking the parent’s 
share equally between them in all cases of decease. There was no devise over. Held, 
that the cy-pres doctrine is inapplicable, and that the estates will not be construed as 
an estate tail. /n re Richardson, [1904] 1 Ch. 332. 

Estates were limited in a will to W. for life, remainder to his sons born during the 
testator’s lifetime successively for life, remainder after the decease of each such son to 
his sons successively in tail male, remainder to W.’s sons born after the testator’s death 
successively in tail male, remainder to W.’s daughters successively, remainder after the 
death of each daughter to her sons successively in tail male, remainder to testator’s 
daughter E. for life, remainder to her sons successively in tail male, remainder to her 
daughters successively, etc. //e/d, that the cy-pres doctrine is not applicable, and that 
the estates limited will not be construed either an estate tail or an estate tail male in 
W. Lu re Rising, [1904] 1 Ch. 533. See Nores, p. 559. 


WITNESSES — PRIVILEGED COMMUNICATION BETWEEN PHYSICIAN AND PATIENT. 
ffeld, that a physician who treats a person against his will cannot give in evidence 
information concerning such person obtained in the course ofthe treatment. A/eyer v. 
Kuights of Pythias, 178 N. Y. 63. 

In most states a physician. is forbidden by statute to disclose in testimony, upon 
objection by the patient or his representatives, information regarding the patient, 
gained while acting in his professional capacity. Although in some jurisdictions only 
confidential communications seem to be protected, generally, when once the relation 
of physician and patient exists, any information, acquired either from statements of the 
patient or from examination and observation, is privileged. Prader v. National, etc., 
Ass'n, 95 Ila. 149; cf Scripps v. Foster, 41 Mich. 742. If a person voluntarily submits to 
a mere examination by a physician employed by an opponent, he does not thereby become 
a patient within the meaning of the statutes. People v. Kemmiler, 119 N. Y. 580. But 
if such physician, after the examination, prescribes for the person, the relation is at 
once established. Freel v. Market St. Ry. Co., 97 Cal. 40. Since the statutes govern- 
ing the question were passed for the benefit of the patient, the present decision seems 
sound in holding that the fact of treatment, rather than consent, is decisive in estab- 
lishing such relation. Otherwise, the object of the statute would be defeated by com- 
pelling a patient thus to furnish evidence against himself. y 
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BOOKS AND PERIODICALS. 


I. LEADING LEGAL ARTICLES. 


DANIEL ON NEGOTIABLE INSTRUMENTS: FIFTH EDITION. — With con- 
siderable vigor and some severity the Hon. John W. Daniel answers the 
criticism of the last edition of his work on Negotiable Instruments which 
appeared in Volume 16, page 605 of this REVIEW. The — part of the 
learned author’s letter which was published in 58 Central Law Journal 60, 
is devoted to an argument in further support of his dissent from “the cases 
which decide that the drawee paying a forged draft cannot recover back the 
amount from the party to whom he paid it, whether such party received it 
before or after acceptance.’”? In his book, § 1361, Mr. Daniel based his 
dissent on two grounds, first, that if the holder indorses the draft he “ warrants 
its genuineness,” and second, that if he does not indorse it, yet “his very 
assertion of ownership is a warranty of genuineness in itself.” We endeavored 
in our review to show that the cases cited in support of the first ground do 
not sustain the author, and that the cases cited in support of the second ground 
were not in point, being cases of a sale of the instrument or a transfer of it in 
payment of a debt of the transferrer. We think that our conclusion has not 
been overcome by the author in the argument in his letter, which, in so far as 
it gives new reasons for his view, seems to be based on the theory that the 
drawee should recover because the payment was made under a mistake of fact, 
and also for the further reason that the consideration has failed. The claim that 
the holder should be “liable on the ground of failure of consideration when he 
gets thereby the money of payment for it,” and the reference to A/drich v. Jack- 
son, § R. 1.218, only emphasize the learned author’s unwillingness to distinguish 
the case under discussion from such wholly different cases as a sale of a forged 
instrument, or a payment of an instrument to which the holder has no title, 
because of the forgery of an indorsement of the real owner. 

It is not necessary that the holder of a draft should give a consideration 
to the drawee, nor does it matter whether the drawee receives or expects to 
receive a consideration from the drawer. The payee or other holder of a bill 
and the drawee are remote parties. The learned author himself furnishes us 
authority on this point. DANIEL, NEGOT. INSTR., 5th ed., § 174, and n. 50.! 

Much more may be said for the theory that the drawee should recover 
because the payment was made under a mistake of fact than for any other of 
the reasons assigned by the learned author in his book or in his letter. We 
believe, however, that the argument for recovery in quasi contract has been 
so fully met by Professor Ames in his article on “The Doctrine of Price v. 
Neal” in 4 HARV. L. REv. 297, that it would not be profitable for us to give 
time and space to it here. See also the article by Professor Ames on “ Forged 
Transfers of Stock” in the present number. 

As to the claim that a holder who presents for payment an instrument to 
which the signature of the drawer has been forged, warrants the genuineness of 
the instrument if he indorses it, we submit that this is not true either as a 
matter of intention or of law. “ Every.man in presenting a draft for payment 
says in substance either expressly or by implication, ‘ Here is the draft of 





1 In examining the cases cited in this note we discovered a mistake in arrangement. 
In § 174, n. 8, of the third edition, the author states the case of Hoffman & Co. v. 
Bank of Milwaukee, 12 Wall. 181. In the fourth edition and in the last edition several 
other cases are interpolated between the citation and the statement of this case, so 
that the statement now seems to have reference to the case of Arpin v. Owens, 140 
Mass. 144. See fourth ed., § 174 a, n. 6, fifth ed., § 174 a, n. 50. 
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A. B. that I wish you to pay.’ Such a statement in the ordinary course 
of business, would not be understood as a warrantee of the genuineness of the 
draft... . The holder has not the means of knowing whether the draft 
is genuine, and looks to the drawee for confirmation on this point, and his state- 
ment that he has such a draft can only mean that he has a draft signed with 
such a name.”! In the analogous case of Leather v. Simpson, L. R. 11 Eq. 
398, a bill was sent by a bank to the drawee for acceptance with a memo- 
randum attached which stated that the bank held a bill of lading for cotton. 
The drawee accepted the bill, and afterwards paid it and received the bill of 
lading which proved to be forgery. In an action to recover back the money 
plaintiff claimed that the memorandum attached to the bill was a representation 
that the bank was the holder of a genuine bill of lading. But the court re- 
— the memorandum as having only the effect of saying “ we have a bill of 
ading,” and that the fair meaning of this may possibly be “we have a docu- 
ment which on the face of it is a bill of lading.” Nothing had occurred to 
excite their suspicions. They believed it to be a bill of lading, and they there- 
fore so called it. But this did not amount to a representation that it was a 
genuine bill of lading.? : 

But what is the meaning of the writing by the holder of his name on the 
back of a bill which he presents to the drawee for payment? If a bill is 
—_— to the order of A, or to A or order, A is entitled to sue on it without 
indorsing it. In Comberbach, 401, Lord Holt said, “* Where a bill of exchange 
is payable to a man’s order, that is to himself if he makes no order.” In Smzth 
v. M’Clure, 5 East 476, Lord Ellenborough said that “a bill payable to a man’s 
own order was payable to himself if he did not order it to be paid to any 
other.” In Sherman v. Goble, 4 Conn. 246, it was held that the legal construc- 
tion of a note to the order of plaintiff is that it is payable to himself. So 
the declaration need not allege that he ordered it paid to himself. 

In like manner the payee or other holder of an instrument should be entitled 
to payment without indorsing it. ‘There are few authorities on this point. 
In- Osborn v. Gheen, 5 Mackey 189, it was held that the payee of a check was 
not under obligation to indorse it in blank as a voucher for payment when he 
receives payment thereon. In 26 Albany L. J. 61, is a statement of a case 
decided by the Common Pleas Court at Cleveland, Ohio, in which it was held 
that when the payee of the check had indorsed it in blank and delivered it 
to the holder the drawee bank could not require the holder to indorse the check 
as a condition to payment. In Rowley v. Nat'l Bk. of Deposit, 63 Hun 550, a 
check drawn to order of a payee was deposited by him in a bank, which presented 
it to the drawee bank for payment, and payment being refused, the drawer sued 
the drawee bank. The complaint did not state that the payee had indorsed 
the check, and this was held a fatal defect. This was right because the com- 
plaint showed no title in the bank in which the check was deposited, and which 
presented it for payment. But in the later case of Zichner v. Bowery Bank, 
24 N. Y. App. Div. 63, a complaint was held insufficient when the payee him- 
self presented the check, but no averment was made that it was indorsed by 
the payee. The court rested its judgment solely on the case of Row/ey v. 
Nat'l Bank of Deposit, which is clearly distinguishable. But whether Zizchner 
v. Bowery Bank, was correctly decided or not, it affords no authority for the 
right of a drawee to require an indorsement by the holder of a bill or check for 
any other purpose than as a receipt of payment. 

hether upon payment of a bill or note the drawee or maker can insist upon 
a receipt is a question which engaged the attention of early writers on negoti- 





1 Bernheimer v. Marshall & Co., 2 Minn. 78, 84. 
2 See also Goetz v. Bank of Kansas City, 119 U. S. Sst 3 First Nat’l Bank v. 
Burkham, 32 Mich. 328; and the analogous case of Sheffield Corporation v. Barclay, 
[1903] 2 K. B. 580. 

3 Frederick v. Cotton, 2 Show. 8; —— v. Ormston, 10 Mod. 286; Smith v. M’Clure, 
5 East 476; Myers v. Wilkins, 6 U. C. Q. B. 421; Sherman v. Goble, 4 Conn. 246; 
Durgin v. Bartol, 64 Me. 473; Huling v. Hugg, 1 W. & S. 418. 
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able instruments. While expressing doubt upon this point, the writers all state 
that it is usual to give a receipt onthe back of the bill. This custom runs far 
back. We find a passage in MARIUS (2d ed. 1654) 68, which is too long to quote, 
to the effect that when the holder sent a bill indorsed in blank to an agent to 
collect, the agent would either write an assignment to himself over the blank 
signature and then write a receipt for the money over his own signature, or 
write a receipt over the blank signature of the holder. If the agent sent his man 
to collect the bill the man might either deliver up the bill without any writ- 
ing, or might fill up the empty place with an assignment payable to his master, and 
then receipt underneath forthe money received for his master’s use, “ governing 
himself therein according as the party that shall pay the bill of exchange shall 
direct, for either way is good and warrantable, according to the custom of 
merchants used in England.”! Marius also says (p. 11) that it is usual on 
writing the name on the back of the bill to leave some space above the name 
to make a receipt for the money. In an anonymous pamphlet published in 1769 
entitled “Obscurities and Defects of the Mercantile Law Considered in an 
Essay on Bills of Exchange,” various forms of bills are given. With the first 
of these forms there is also a form of special indorsement by the payee which 
is followed by a form of receipt of payment signed by the indorsee (pp. 9, 10). 
On page 57 the author of the pamphlet says, ‘* When a bill of exchange is paid 
by the acceptor, the Jro tempore holder gives a full discharge on the back of 
the bill (as may be seen in the first copy) which ends the whole transaction.” 
In Chitty on Bills (1st ed. 1799) 157, it is said that it is doubtful whether a per- 
son paying can insist on a receipt being given, ‘‘ but it is usual to give a. receipt 
on the back of the bill.” Maxwell says, “ The receipt of a bill or note need 
not, like other receipts, be stamped, it is usually given on the back of the bill.” 
Maxwell’s Pocket Dictionary of the Law of Bills of Exchange (Amer. ed. 
1808) 171. In Rolle’s Pocket Companion to the Law of Bills of Exchange 
published in 1815, the author says on page 76, “In all cases on payment of a 
bill or note, a receipt should be written on the back of it, and this receipt 
should state by whom the payment has been made.” That the custom was the 
same in Scotland appears from Glen on Bills of Exchange 163, 164; Muir on 
Bills of Exchange 39. Swift says, in his Treatise on Bills of Exchange and 
Promissory Notes (1810) 323, that “when a party paysa bill he is entitled to a 
receipt, and the usual practice is to give a receipt on the back of the bill.” 
In Story on Promissory Notes, the first edition of which was published in 1845, the 
author says (§ 452), ‘‘ In cases of Bills of Exchange it is usual to give a receipt 
upon the back of the bill.” Whether this was still the custom in this country at 
that time, or whether Story simply took the statement from Chitty, whom he 
cites as authority, we have no means of knowing. Edwards on Bills and Notes 
(ist ed. 1857) 577, also states that it is usual to give a receipt on the back of 
bills. That it was usual to write a receipt on the back of a bill of exchange is 
also shown by the cases which discuss the effect of the receipt as evidence to 
show by which party the bill was paid.2 The English Stamp Acts bear witness 
to the same custom. While they impose a stamp duty upon receipts, they 
exempt “receipts written upon a bill of exchange or promissory note duly 
stamped.” 8 

Upon all this evidence is it not reasonable to conclude that the practice of in- 
dorsing the name of the holder upon a bill or note when presenting it for pay- 
ment to the drawee or maker, is founded upon the custom of receipting payment 
on the back of the instrument, and that such indorsements to-day are only 
receipts with the receipt form dropped off? 

In Grant on Banking (5th ed.) 23, the author says, “ A payee, however, writ- 
ing his name on the back of a cheque as an acknowledgment of payment is 








1 See also Hayes’s Negociator’s Magazine (3d ed. 1530) 64, 65, to the same effect. 

2 Scholey v. Walsby, Peake 24; Pfiel v. Vanbatenberg, 2 Campb. 439; Graves v. Key, 
3 B. & Ad. 313; Egg v. Barnett, 3 Esp. 196. 

5 33 & 34 Vict. c. 97; Schedule Receipt (9); 54 & 55 Vict. c. 39, 1st Schedule Re- 
ceipt (3); 23 Geo. 3, c. 49, § IV. 
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not such an indorsement as subjects him to any liability” In Keene v. Beard, 8 
C. B. N. S. 372, 382, Byles, J., said: ** It is true a man’s name may and very 
often is written on the back of a cheque or bill without any idea of rendering 
himself liable as an indorser. Indeed, one of the best receipts is the placing on 
the back of the instrument the name of the person who has received payment 
of it. Such an entry of the name on the instrument is not an indorsement. 
So a man frequently puts his name on the back of a bank note. In all these 
cases the act of writing may or may not be an indorsement, according to 
circumstances.’”? The courts of Massachusetts and Maine have spoken in 
substantially the same manner, and have treated an indorsement by the holder 
upon receiving payment from the drawee as a mere receipt or voucher. The 
learned author, in his letter, says that the holder in such case has given “a 
false and ineffective security voucher or receipt as against the party whose 
name is forged instead of a real one.” But it is a receipt or voucher for money 
paid, and if it was intended by the signer for that purpose only, it can have no 
other effect as to him, whether, by reason of such payment, the drawer is liable 
to the drawee or not. The receipt proves payment by the drawee just as much 
as in the case of a genuine drawing. The trouble is not that the indorsement 
by the holder does not operate to prove payment by the drawee, but that the 
= do the drawee no good as against a drawer whose signature was 
orged. 

So much for the legal effect of the so called indorsement. But if there be no 
indorsement, it is said by the learned author that “his (the holder’s) very asser- 
tion of ownership is a warranty of genuineness in itself.” But why? The holder 
does own the paper he presents. The title is in him although the paper may be 
worthless. The proposition above quoted belongs in a different place. It per- 
tains to the cases in which the holder sells an instrument to which he has no 
title because the indorsement of the payee or some other owner has been 
forged. Here it may well be said that the holder’s sale of the instrument is 
an assertion that he is the owner, which involves a warranty that all previous 
indorsements necessary to give him a good title are genuine. Such a case is 
that of Minneapolis National Bank v. Holyoke National Bank, 182 Mass. 
130, which Mr. Daniel in his letter claims supports his theory “ by a different 
process of words.” When an indorsement is forged, the maker of a note or 
acceptor of a bill is still liable to the true owner, and upon payment to the 
true owner he should be subrogated to the latter’s right of action against the 
holder for the, amount received by the use of the true owner’s note or bill. It 
is true the courts permit a recovery directly from the holder, but this is one of 
those equitable cross cuts, by means of which courts of law often seek to do 
speedy justice.? 

The rule of Price v. Neal, adopted by the Courts of England and the United 
States, enacted by the Codes of Germany, France, Italy, Switzerland, Hungary, 
Russia, and Belgium, and approved by such judges as Mansfield, Story, and 
Cooley, surely cannot be said to be a mere arbitrary rule of convenience, un- 
supported by ethical considerations. Must we not rather say with Professor 
Ames that this widely recognized rule is founded on “that far-reaching prin- 
ciple of natural justice, that as between two persons having equal equities, one 
of whom must suffer, the legal title shall prevail” ?* As the Supreme Court of 
Maine said in Veal v. Coburn, 92 Me. 139, 149, “ Lord Mansfield compared the 
equities.”* The opposition of some text writers to the rule seems to us to arise 
from the fact that many courts seized hold of one of the lesser reasons given 
by Lord Mansfield for his judgment in Price v. Meal, and from it worked out a 





1 Dedham Nat. Bank v. Everett Nat. Bank, 177 Mass. 392; Minneapolis Nat. Bank 
v. Holyoke Nat. Bank, 182 Mass. 130; Neal v. Coburn, 92 Me. 139. 

2 See 4 Harv. L. REV. 307. See also the article on “ Forged Transfers of Stock,” 
supra. 

3 4 Harv. L. REV. 299. 

4 See also the remarks of Cooley, J., in First Nat’] Bank v. Burkham, 32 Mich. 
328, 331, and of Malins, V. C., in Leather v. Simpson, L. R. 11 Eq. 398, 407. 
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theory of estoppel against the drawee to dispute the signature of the drawer. 
Hence the failure of the courts of this country to apply the principle of Price 
v. Neal to a genuine draft which had been altered after the drawing and before 
the acceptance or payment. On the Continent of Europe such cases are treated 
as within the same rule as cases of forgery of the drawer’s signature. When 
courts base their judgment upon estoppel, it is not surprising to find text 
writers drawing the conclusion, that no holder should be allowed to retain the 
money paid by the drawee, unless the bill had been accepted before the holder 
bought it. 

The learned author is particularly severe in his strictures upon our sugges- 
tion that in § 726 the author gave a wrong reason for the judgment in Car- 
ruthers v. West. We must leave it to the reader to judge whether the para- 
graph referring to this case, taken as a whole, does not convey the impression, 
that the author regarded the case as holding, that notice of an agreement not to 
negotiate an accommodation bill after maturity was necessary in order to affect 
the purchaser after maturity with this equity of the accommodating party. 
The Court giving no reason for its judgment, we suggested that the reason was 
to be found in the remarks of Wightman, J., during the argument. The author 
answers that the argument of one of the counsel may afford the reason. We 
submit, that it is not usual to find reasons for a judgment in the argument of 
counsel, when an adequate reason is to be found in the remarks of one of the 
court, even though they are made only during the argument. We are not alone 
in our view. Chalmers refers to the remarks of Wightman, J., for the ratio 
decidendi of the case. Chalmers, Bills of Exchange, 5th ed., 117, n. 8. 

The learned author says in his letter that to point out in the text the changes 
made by the Negotiable Instruments Law and to cite the cases “ would have 
equalled a new book.” As less than thirty-five cases had been decided up to the 
date of the preface of the new edition, this statement seems somewhat exagger- 
ated. See 2 Mich. L. Rev. 284, for a collection of all cases down to January, 
1904. 

Typographical and Structural Errors. Under this heading the learned author 
collects some specific instances of carelessness pointed out by us, and speaks of 
them as constituting the “full hive of the insectile swarm let loose by the critic.” 
In another part of his letter, however, the author complains in regard to the 
charge of unsatisfactory treatment of the subject of fictitious payee, that “ speci- 
fications are few.” Behold the dilemma prepared for the Critic! He must 
omit specifications, or giving them, be accused of insectile criticism. 

But the errors mentioned were only a part of those encountered, and this was 
expressly stated. The learned author charges us with inconsistency in stating 
in one place, that we had made a careful examination of his work for the pur- 
pose of the review, and in another place, that the errors we found in this edition 
came to our notice, either when we opened the volumes at random, or when we 
examined them to find the author’s views on some controverted point. The 
apparent inconsistency is easily explained. The errors referred to in the later 
statement, as was apparent from the context, were such as the author styles 
typographical and structural. In our first examination, which included most of 
the text and many of the notes, we did not pay particular attention to such 
errors, and it did not occur to us to make memoranda of them. Later, when we 
read and examined text and notes and cases cited on some controverted points, 
such errors became more troublesome, and we began to keep a record of them. 
Afterwards we opened the volumes at random in a number of places, and ex- 
amined more of the notes and citations for the purpose of ascertaining whether 
the sort of errors we had discovered were of common occurrence. During all 
of these examinations, and also at other times since our review was published, 
we found so many defects that it seems to us reasonable to infer that the same 
faults characterize the book generally. The learned author asserts that he does 
not believe there is a larger percentage of mistakes in his work than in other 
books on the subject. 

It is impossible to give the time to make a detailed examination of the whole 
of the two volumes, but since we have read the learned author’s letter, we 
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have, by way of experiment, examined the new notes of the first chapter, which 
consists of thirty-six pages. We find sixty-four new cases cited, or seventy-seven 
cases if we count repetitions of the same case as new citations. Of these 
cases five are not mentioned in the Table of Cases, so that they are buried in 
the book without any means of finding them, if a lawyer having come upon them 
in some other way wishes to know what has been said of them by Mr. Daniel.? 
Seven new cases which are mentioned in the Table of Cases are not credited 
to one of the sections in which they are cited.2 Six mistakes are made in 
crediting cases to sections in which they are not to be found.* In three cases 
the citations are incorrect as to one of the reports given.* The citation of one 
case is correct as to the report but wrong as to the page.® Still another 
error is to be found in § 24, n. 4, where a quotation from the opinion in Guinan’s 
Appeal, 70 Conn. 347, is ascribed to Baldwin, J., instead of to Andrews, C. J., 
who delivered the only opinion in the case. It thus appears that in the making 
of seventy-seven new citations, including repetitions, there occur twenty-three 
omissions or errors, or Over a per cent; for each failure to mention 
in the Table of Cases a case cited in a note, and each failure to credit to the 
section where it is cited a case mentioned in the Table of Cases is an omission, 
and each reference in the Table of Cases to a section in which the case is not 
to be found is an error; so also is a reference to a wrong report or to a wrong 
page. We submit that this is a larger proportion of omissions and errors than 
is either usual or reasonable. 

While not to be counted as errors occurring in the first chapter, it is not 
improper to say that, in the course of our examination of new cases cited in the 
first chapter, we found that some of the new cases are mentioned in the Table 
of Cases as being in sections in subsequent parts of the book where they do 
not appear.® 

There are also many mistakes and omissions in respect to old cases cited in 
the first chapter. The percentage is not so large as in respect to the new cases. 
Yet, as it amounts to twenty per cent, it seems to us larger than is reason- 
able. Whether these mistakes occurred in former editions, we have not had 
time to discover. If so, they should havé been corrected in the new edition. 
There are three hundred and fifty-one citations of old cases, including repeti- 
tions. Four of these cases are not mentioned in the Table of Cases.?_ There 
are thirty-four failures to credit old cases mentioned in the Table of Cases to 
one or more of the sections in which they are cited.§ The Table of Cases 





1 These cases with the sections in which they are cited are: New Orleans v. Ben- 
jamin, § 10a, n. 44; Milholland v. Whalen, § 24 a, n. 21 & 22; Polley v. Hicks, § 24 a, 
. 17; Yancy v. Field, § 24, n. 6, § 25, n. 33; Board of Missions v. Mechanics Sav. Bk., 

24, N. 5. 

2 ion v. First National Bank, § 1, n. 2; Provident Trust Co. v. Mercer Co., § 1 a, 
n. 3; Erickson v. Inman, § 18, n. 74; Guinan’s Appeal, § 24 a, n. 17; Sayre v. Weil, 
§ 24 a, n. 20; McMahon v. Sav. Bk., § 24 b, n. 28; Meldrum v. Henderson, § 20, n. 81. 

% Sayre v. Weil, § 24; McMahon wv. Newton Sav. Bank, § 24; Smith v. Smith, § 24b; 
Provident Trust Co. v. Mercer, §§ 1, 15, 20. 

* Jones v. Weakley, 8 S, E. 721, § 24, n. 6; Thomas v. Lewis, 50 N. E. 809, § 24a, 
n. 17; Milholland v. Whalen, 43 Am. St. Rep. 45, § 24 a, n. 22. 

® Zeller v. Jordan, tos Cal. 43, § 24,n. 8, § 26, n. 40. 

6 These cases with the sections to which they are erroneously attributed are as 
follows: De Hass v. Dibert, § 104; Pool v. Anderson, § 713 e, § 1092 b; Farmer’s 
Nat. Bk. v. Sutton Mfg. Co., § 890. 

7 Delaware Co. v. Diebold & Co., § 10a, n. 40; Bire v. Moreau, § 14,n. 54; Gerrish 
v. New Bedford Inst., § 24 b, n. 31; Warren v. Durfee, § 25, n. 35. 

8 International Bank v. German Bank, § 1 a, n. 3; Cronin v. Patrick Co., § 1a, n. 3; 
Gibson v. Minet, § 4, n. 13; Bullard v. Bell, § toa, n. 37; Porter v. City of Janesville, 
§ oa, n. 42; Strawbridge v. Robinson, § 13, n. a3 Towne wv. Rice, § 14, n. 55; 
Corser v. Craig, § 16a, n. 59; Cowperthwaite v. Sheffield, § 16a, n. 65, § 18, n. 75; First 
Nat. Bank v. Dubuque S. R. R., § 18, n. 74, § 20, n. 82; Shand v. Du Buisson, § 20, 
n. 81; Poydras v. Delamere, § 22, n. 91; Camp’s Appeal, § 24 a, n. 17; Amis v. Witt, 
§ 24a, n. 19; Stephenson v, King, § 24, n. 6, § 24b, n. 30; Hill v. Stevenson, § 24 b, 
n. 28; Dole v. Lincoln, § 24b, n. 28; Wells v. Tucker, § 24 b, n. 28; Dunbar v. Dun- 
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credits seventeen old cases to sections where they are not cited.1 Nine old 
cases are cited as in reports where they are not to be found.? The citations of 
eight old cases are wrong as to the page of the report.’ It may be conceded 
that an occasional fault of the kind set forth may be overlooked. But here there 
are too many to be excused. Nor are such errors to be treated as unimportant. 
For reasons apparent to every lawyer, the usefulness of a law book for working 
purposes is much impaired by them. There are also many cases cited only by 
a page in the opinion of the Court. Where it is desirable in this manner to 
make special reference to a part of the opinion, the initial page of the case 
should also be given. As to a number of cases, the citation is to a page, which 
is neither the first page nor in the opinion, but in the statement of facts, for 
which there is no justification. 

Irrelevant and Misleading Cases. Among the new cases cited in the first 
chapter are several which seem irrelevant to the propositions in support of 
which they are cited, or so placed in the notes as to be misleading. Dzn/ey v. 
McCullagh, 92 Hun 454, § 26, n. 39, is cited under a paragraph which states the 
proposition that if a check of the donor delivered as a donatio mortis causa is 
transferred by the donee for value, or in discharge of a debt, or has been paid by 
the bank before notice of the drawer’s death, a court would not take it from 
the donee. The case is not in point. The check was not transferred by the 
donee, and it had not been paid. The donee claimed, not that there was a 
donatio mortis causa, but a good gift inter vivos, but the court held that there 
was no valid gift. 

Bank v. Brewing Co.,50 Oh. St. 151, and Covert v. Rhodes, 48 Oh. St. 66, 
are so placed in § 22, n. 91, as to indicate that they are opposed to the text and 
to earlier cases in the note, whereas they are in accord. 

Section 24, n. 7, contains a quotation from the syllabus of Ammon v. Martin, 
59 Ark. gt, that the delivery of a note by the owner on her death-bed to an 
agent designated by the donee to receive it under circumstances indicating an 
intention to make a gift either zvZer vivos or mortis causa is a'sufficient delivery 
to pass the title to the note. Then the editor adds, ‘‘ But this principle is held 
to apply only to savings banks, Jones v. Weakley, 99 Ala. 441.” But there was 
no such holding in Joxes v. Weakley. That case involved no question as to the 
delivery of a note, either to the donee or an agent, and it does not limit the 
application of the principle in Ammon v. Martin. It involved the question of 
the validity of a gift causa mortis by the delivery of a pass-book in a national 
bank, not to an agent but to the donee himself. It was held that, while delivery 
of a pass-book in a savings bank to the donee would be a sufficient delivery, 





bar, § 24b, n. 28; Hatch v. Atkinson, § 24b, n. 28; Burney v. Ball, § 24 b, n. 30; Dar- 
land v. Taylor, § 24 b, n. 30; Brabrook v. Boston, etc., Bank, § 24 b, n. 31 ; Clark v. Clark, 
§ 24b, n. 31; Powers v. Provident Ins. Co., § 24b, n. 31; Stone v. Bishop, § 24 b, n. 31; 
Blasdell v. Locke, § 24b, n. 31; Howard v. Windham Bank, 24 b, n. 31; Kerrigan v. 
Rantegan, § 24b, n. 31; Irish v. Nutting, § 25, n. 35; Lawson v. Lawson, § 25, n. 36. 

1 Cronin v. Patrick Co., § 1 ; Cowperthwaite v. Sheffield, § 20; Stephenson v. King, 
§ 24a; Camp’s Appeal, §24; Dole v. Lincoln, § 24; McConnell v. Murray, § 24; 
Wells v. Tucker, § 24; Amis v. Witt, § 24; Dunbar v. Dunbar, § 24a; Burney v. Ball, 
§ 24a; Darlard v. Taylor, § 24a; Powers v. Provident Ins. Co., § 24a; Stone vz. 
Bishop, § 24a; Blasdell v. Locke, § 24a; Howard v. Windham Bank, § 24a; Kerri- 
gan v. Rautegan, § 24a; Irish v. Nutting, § 26. 

2 The names of the cases, the reports and the sections where cited are as follows: 
Duncan wv. Course, 3 Const. R. (So. Car.) 100, § 9, n. 32; Buckner v. Sayre, 17 B. Mon. 
754, § 18, n. 74; Missouri Pacific R. R. Co. v. Councilmen, 38 Mo. 141, § 22, n. 91; 
Rice v. Dudley, 34 Mo. 392, § 22, n. 91; Duffield v. Elwes, 1 Bligh 409, § 24, n. 11; 
Burke v. Bishop, 27 Am. Rep. 567, § 24, n. 16; Millspaugh v. Putnam, 11 Abb. Pr. 
380, § 24a, n. 17; Chase v. Redding, 7 Gray 418, § 26, n. 45; Hamer v. Moore, 6 Ohio 
St. 230, § 25, n. 35. 

3 Porter v. City of Janesville, 3 Fed. 317, § 10a, n. 42; Ex parte South, 3 Swanst. 
391, §§ 16a, n. 67, 23, n. 94; Brill v. Tuttle, 81 N. Y. 547. § 16a, n. 68; Ray v. Sim- 
mons, 23 Am. Rep. 266, § 24a, n. 23; Clark v. Clark, 108 Mass. 228, § 24a, n. 27; 
Burney v. Ball, 24 Ga. 565, § 24b, n. 30; Gardner v. Gardner, 22 Wend. 525, § 25, 
n. 32; Simmons v. Savings Society, 31 Ohio St. §30, § 26, n. 40. 
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such delivery of a pass-book in an ordinary bank would not, because the de- 
positor did not thereby lose control over the deposit, and it was not the best 
available delivery. In § 24a,n. 17, seven cases are cited to the proposition that 
“deposits in bank can likewise be the subject of a gift zwter vivos.” Of these 
cases three are not relevant. Crawford v. McCarthy, 159 N.Y. 514, involved 
only a legacy of money in bank. There is nothing relevant in the case. Thomas 
v. Lewis, 89 Va. 1, was a case of a gift causa mortis. It was held to be good 
as to other personal property, but not as to.a gift of deposits in a national bank 
by delivery of a pass-book, and so, if it is relevant at all, it is opposed to the 
principle in support of which it is cited. Cvtizens’ Savings Bank v. Mitchell, 
18 R. I. 739, involved no gift zzter vivos, but only a donatio mortis causa. 

We have also found some of the old cases cited in the first chapter to be 
irrelevant, but to examine each case in order to ascertain how many there may 
be would be too great a task, and we have not undertaken it. At the end of 
§ 24a, n. 17, a case styled “ McConnell v. Murray, 3 Ir. L. J. 668,” is cited as 
contrary to the proposition that to establish a gift zz¢er vivos of deposits in a 
bank, the evidence must be of the clearest and most satisfactory character. 
The case intended to be cited involved, not a gift énter vivos, but a gift causa 
mortis, and it is not contrary as to the question of evidence. As the note stood 
in previous editions, the case was put after the case of 7i//inghast v. Wheaton, 
8 R. I. 536, and other cases, and is opposed to the decisions in those cases. In 
this edition new matter and new cases have been added to the note, but instead 
of leaving the case cited as *‘ McConnell v. Murray” where it was, it was dropped 
to the end of the note, and thus cited as opposed to a new proposition and a new 
case to which it is not opposed. The citation of this case is moreover erro- 
neous in several particulars: the name of the plaintiff and the number of the page 
of the report are wrong, and the report itself is cited in such an unfamiliar 
manner as to cause difficulty in finding it. There is a publication the full title 
of which is “ The Irish Law Times and Solicitor’s Journal,” but it is known 
in reference catalogues and cited as “Irish Law Times” or “Ir. L. T.” The 
case is to be found in the third volume of that journal at page 568 under the 
name of McGonnell v. Murray. The report in the “Irish Law Times” is a 
meagre and unsatisfactory one of only a column, the decision consisting of four- 
teen lines, while, more than five years before the first edition of Mr. Daniel’s 
book, the case was fully reported in Irish R. 3 Eq. 460, the opinion of the court 
filling seven pages. If the editors of this edition had verified the citation be- 
fore changing the order of the note, they would have been obliged to correct the 
reference and also to leave the case in its old place in the note. This careless 
manner of interpolating new matter and new cases in the notes can hardly be 
regarded as a trifling defect. 

The learned author gives the impression in his letter that we found but two 
cases, which the last edition of his book continues to cite as reported in Law 
Journals long after they have been published in the regular reports. It is true 
we named only two cases, but we stated that there are many cases cited in this 
manner. : 

Another minor defect is the manner in which the late English reports are 
cited. For instance, in § 139, note 44, a case is cited as in “L. R. App. Cas. 
go (1896).” We called attention to the fact that it should be [1897] A. C. go. 
In his letter the author admits the error in the note, but commits another when 
he says that ‘‘to be nicely accurate this citation should have been A. C. (1897) 
go.” The mode of citation of these reports in the form we have given is 
prescribed at the head of the Table of Cases in each volume of the reports. 

There are counter-criticisms of the learned author to which we might make 
answer if we wished to be controversial, but our only object is to state what we 
conceive to be the truth regarding the work put in our hands to review. We 
did not intend to be unfair or unkind, and we readily acknowledge that some 
expressions of impatience with certain features of the book might have been 
omitted. We also regret it, if we gave the impression that we regarded the 
learned author’s book as not entitled to respect. We thought the work had 
been sometimes over-praised, not that it was without merit. On the contrary, 
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we believe that the original text, by reason of its attractive’style, its compre- 
hensive scope, and its independence, is one of the best of the larger treatises 
on the subject. But while we cheerfully concede this, we are obliged to differ 
with the learned author as to his treatment of a number of subjects, and to ex- 

ress the opinion that in the course of several editions, and particularly in the 
ast edition, the original text and notes have been overlaid with matter, often 
injudiciously selected, and so carelessly arranged that the total result is not sat- 
istactory. The conviction deepens that the time had come for a reconstruction 
of the work. 

We should be sorry to do injustice to any legal writer, but we consider it the 
duty of a law review to encourage the making of first-class text-books. This 
end can never be attained by such indiscriminate praise as characterizes many 
of the reviews in law magazines. Nor can we agree that it is a defense to a 
criticism of a law book to say that it is up to the average. We think it has 
been shown that the work on the present edition is not up to the standard of 
fairly good books. But however this may be, we submit that it is the right and 
the duty of the profession to judge a book by the standard of the best type of law 
books, whether the best happen to relate to the particular subject or to other 
subjects. And not only the text, but the notes, and the judgment shown in the 
citing and arrangement of cases should be considered in determining the grade 
of the book. J. D. B. 





FOREIGN INVESTMENTS IN TIME OF WaR.—A question on which there 
is little authority, but which will undoubtedly be of the utmost importance in 
the future, is the effect of war on international business relations. A very 
learned and valuable discussion of some phases of this question is contained 
in a recent article. Foreign Investments in Time of War, by Robert Agar 
Chadwick, 20 L. Quart. Rev. 167 (April, 1904). After dealing very cursorily 
with the right to confiscate, the writer devotes some attention to a discussion 
of the effect of war on foreign loans, with particular reference to debentures. 
The second part of the article, however, which is taken up with a consideration 
of the legal position of the foreign shareholder of a corporation in time of war, 
is of more interest to the American reader. On this question he has found 
but two views expressed. One writer maintains that the rights and liabilities of 
the shareholders are suspended during the war. 1 LINDLEY ON COMPANIES 
(6th ed.) 53. Another writer has argued that enemy shareholders drop out 
and are entitled to the value of their shares on the day war breaks out. Bary, 
INTERNATIONAL LAW IN SOUTH AFRICA, ch. VI. The chief analogy is to the 
case of ——, A partnership is dissolved by the outbreak of hostilities, 
since the power of mutual control is gone, and since a person should not reap 
the benefit of his partner’s trade in the enemy’s country: suspension is impossi- 
ble since it is impossible for the partners to pick up the threads of the business 
where they were abandoned. Griswold v. Waddington, 16 Johns. (N. Y.) 438. 
Since the control of a shareholder is slight and pte exercised by foreigners, 
and since his liability is limited and he can in addition generally sell even dur- 
ing the war, the writer argues that the first of the reasons given for dissolution 
of partnership is inapplicable. The inconvenience arising from holding the 
membership dissolved would be greater, he says, than the hypothetical injustice 
of continuing his liability in the company over which he cannot exercise the 
small control given him. The other reasons given for dissolution of partnerships 
do not apply to corporations, since the rights and liabilities of a shareholder 
can be suspended. The directors can carry on the business in the interim and 
profits earned during the war may be withheld. 

The writer, however, takes one step more. He contends that the rights and 
liabilities of the shareholder need not be suspended during the war, though his 
right to sue must be. The law allows interest to be paid ona loan even to the 
alien government and also rent for the use of foreign land. From this he 
argues that it is not positively illegal to share in the profits of trade carried on 
in the enemy’s country. The shareholder, if he remains one, must hold the 
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share at its value at the end of the war, whether decreased or increased. 
Here at least he may to a limited extent share in profits. In addition he 
would as a practical matter have to pay any call assessed after the end of the 
war, because of the impossibility of showing it resulted from losses incurred 
during the war. So unless he is given full rights to profits made during the 
war, he would be subjected to all the risk of loss with a chance for only a small 
share of the profit. Consequently the writer maintains that, generally speaking, 
shareholders should remain shareholders in fact, entitled to profits earned as 
well as liable for losses incurred during hostilities. This argument, it is sub- 
mitted, strikes at one of the fundamental reasons for the dissolution of partner- 
ships. If it is not illegal to share in profits of trade in the enemy’s country, 
then the only reason for the dissolution of partnerships is that the power of 
mutual control is gone. In many partnerships this power does not exist. It 
seems, however, that the writer’s views are in accordance with the modern 
tendency to minimize the effect of war on commercial relations and, though he 
has taken a long step, it is quite possible that the courts will follow him. 





LIFE, BIRTH, AND LIVE-BIRTH. — Few attempts have been made by legal 
writers to deal with this subject, either as an original question, or in the light 
of the decided cases. The propositions of law involved seem to be, for the 
most part, in an unsettled state, and a cursory examination of the authorities 
affords the reader little enlightenment. Such a comprehensive treatment of these 
questions as appears in a recent article is, therefore, both timely and note- 
worthy. Life, Birth, and Live-birth, by Stanley B. Atkinson, 20 L. Quart. 
Rev. 134 (April, 1904). The writer displays a wide knowledge of these topics, 
not only in their legal, but also in their physiological aspects, his treatment of 
them being scholarly and exhaustive, and supplemented by a careful collection 
of the English authorities. The subject is dealt with in five of its important 
phases. I. A Child. In the criminal law the stage of development at which 
a foetus becomes a child is important. For example, it is only after this stage 
of pregnancy that execution will be stayed in the case of a sentenced murderess. 
Again, a definition of a child is necessary under statutes dealing with the con- 
cealment of the birth of children. The definition suggested is that a child is a 
human foetus which is born, alive or dead, at such stage of uterine development 
as experience shows is necessary for capacity to survive birth, namely, at least 
five calendar months after conception. II. Birth. It is well settled that the 
instant of nativity is when the last part of the body of the foetus is wholly ex- 
truded from the body of the mother. The after-birth, which is not legally con- 
sidered as an integral part of the child, need not be expelled nor the cord be 
severed. III. Live-birth. The child begins its existence as a legal person- 
ality when the foetus is born alive into the world. Up to this time it is not a - 
subject of murder; consequently a fixed test of the consummation of live-birth 
is of great practical importance in the cases of infanticide that'so often arise. 
The common judicial view is that the child must have a postnatal separate and 
independent existence. What physiological facts are sufficient to constitute 
this independent vitality is not determined by the cases. It would seem that at 
least a postnatal continuance cf the circulation must occur, although in practice 
still-birth, which may be accompanied by continuance of the circulation, is 

enerally regarded as dead-birth, and respiration is taken as the rough test of 
ive-birth. IV. The Proof. The presumption of the law is that a child is born 
dead. Live-birth must be established by valid evidence. Circumstantial evi- 
dence, as to the condition of the body for example, is usually sufficient where 
the child has lived long enough for respiration to become fully established. 
Where this is not the case, however, live-birth can ordinarily be efficiently 
rg only by the direct evidence of one present at the parturition as to the 
irth and the subsequent exhibition of a sign of life. V. The Status of the 
Foetus en ventre sa mére. The foetus acquires a status in civil law much 
earlier than its legal personality is recognized in criminallaw. For proprietary 
rights the foetus is considered as a potential child at every stage of gestation. 
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SURVIVORSHIP. — The Iroquois Theatre fire has called forth a recent article 
on the question of survivorship in a common disaster. Problems of Survivor- 
ship, by Clarke Butler Whittier, 16 Green Bag 237 (April, 1904). After stating 
the law to be at last well settled in England and America that there are no 
presumptions of survivorship, but that the person having the burden of proof 
must, in the absence of evidence, fail, the writer lays down a general rule derived 
from the authorities, by which one can readily determine in what cases there is 
a burden of proving survivorship and upon whom it rests. His proposition 
is that “any claimant has the burden of proving survivorship so far as it is 
essential to his own chain of title, but he need not establish it for the purpose 
of disproving his opponent’s chain of title, even though the latter, if established, 
would be superior to his own.” For example, where devisee and testator perish 
in a common disaster the heirs of the latter succeed without proving survivor- 
ship of the testator. The rule stated is a simple one, and arises naturally from 
principles of common law pleading, but it has not hitherto been laid down in 
this connection with such accuracy, nor has it always been recognized by courts 
in dealing with the cases. The article further commends itself to the reader 
by its full collection of authority and the able manner in which the cases are 
discussed. 





wane DECISION IN THE MERGER CASE, THE. Bruce Wyman. 16 Green Bag 

250. 

Aanemwoie AND CHARITABLE Trusts. Anon. 116 L. T. 495. 

“ AFFECTING” OF CONTRACTS BY STATUTE, THE. £Z. F. Discussing how far stat- 
utes which give rise to and apportion new liabilities between persons of different 
classes, affect contracts between those persons relating to the matter in question. 
116 L. T. 470. . 

AMENDMENT OF CASE STATED. Anon. Discussing ways in which amendments of 
cases stated for a higher court may be made. 68 Justice of P. 169. 

ASSIGNMENT OF COUNSEL, THE. A. 4. G. Arguing that counsel appointed to 
defend indigent prisoners can recover from the county the value of his services. 
8 Law Notes (N. Y.) 246. 

BANKERS’ LIENS ON SECURITIES PLEDGED TO THEM BY BROKERS. Charles M. 
Holt. Discussing Lord Sheffield v. London Joint Stock Bank, 13 App. Cas. 333. 
3 Can. L. Rev. 144. 

CHARACTER-EVIDENCE IN CiviL CasEs. William Trickett. Discussing Pennsylvania 
law. 8 Forum (Dickinson) 16s. 

CHARACTER-EVIDENCE IN CRIMINAL Cases. William Trickett. Discussing Penn- 
sylvania law. 8 Forum (Dickinson) 121. 

Civit Jury, THe. A. Caperton Braxton. 38 Am. L. Rev. 220. 

oe OF THE DOCTRINE OF RESCISSION. Francis M. Burdick. 4 Columbia 
L. Rev. 264. 

COMPENSATION TO YEARLY TENANTS. Anon. Discussing cases where land occu- 
pied by yearly tenants is taken under Act of Parliament. 68 Justice of P. 170. 
CONCERNING THE NEED OF CREATING ADVOCATES OR DEFENDERS FOR THE AC- 

cusEeD. W. D. Sutherland. 3 Can. L. Rev. 215. 

CONSTITUTIONAL LAW OF THE UNITED STATES AS MOULDED BY DANIEL WEBSTER. 
Everett P. Wheeler. 12 Am. Lawyer 148. 

CONSTRUCTION OF STATUTE MAKING If CRIMINAL FOR MEMBERS OF CONGRESS 
TO SELL THEIR INFLUENCE. Anon. 58 Central L. J. 341. 

CRIMINAL LIABILITY OF PUBLICANS FOR THE ACTS OF SERVANTS. Anon. Con- 
sideration of the question as governed by English statutes. 68 Justice of P. 159. 

“Days OF GRACE.” Anon. Discussing the subject in connection with fire insurance 
and bills of exchange. 116 L. T. 542. 

DoctTRINE OF CONTINUOUS VoyaGES, THE. Charles B. Elliott. 13 Yale L. J. 289. 

EARLY AMERICAN MARRIAGE Laws. R&. Vashon Rogers. 3 Can. L. Rev. 133. 

EFFECT OF SLAVERY UPON THE CONSTITUTIONS AND LAWS OF THE Gaerne 
STATES AND OF THE STATE OF ALABAMA, THE. Edward De Graffenreid. 
12 Am. Lawyer ISI. 

EXTRATERRITORIAL Powers OF RECEIVERS: Rights of Action in Foreign Courts. 
Walter F. Lots. 58 Central L. J. 284. 

FOREIGN INVESTMENTS IN TIME OF WaR. Robert Agar Chadwick. 20 L. Quart. 
Rev. 167. See supra. 
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FRENCH JuRY SysTEM, THE. Simeon E. Baldwin. 2 Mich. L. Rev. 597. 

HINDU AND MAHOMEDAN RELIGIOUS ENDOWMENTS— WAKFS. Amnon. 14 Madras 
L. J. 1. ! 

INTENT TO DECEIVE OR DeFRAUD. Herbert Stephen. Discussing the meaning of 
the words “ with intent to deceive or defraud,” as they occur in the English Lar- 
ceny Act. 20 L. Quart. Rev. 186. 

INTER-INSURANCE. Its Legal Aspects and Business Possibilities. Rodert_J. Brennan. 
58 Central L. J. 323. 

Is CONGRESS A CONSERVATOR OF THE PuBLIC MorALs? William A. Sutherland. 
Commenting adversely upon a recent decision of the United States Supreme Court 
that lottery tickets are articles of commerce. 38 Am. L. Rev. 194. 

JAPANESE LAW AND JURISPRUDENCE. A. 4. Marsh. 38 Am. L. Rev. 209. 

Joint Stock Corporations Law. Joseph Bawden. Suggesting a national incor- 
poration law. 3 Can. L. Rev. 147. 

JupiciaL History OF INDIVIDUAL LIBERTY, THE. ParTIV. Van Vechten Veeder. 
16 Green Bag 247. 

JUSTICE OF THE PEACE, THE. Axon. A plea for the retention of the office in the 
judicial system. 1 North Carolina J. of L. 157. 

Justices EQUALLY DIVIDED IN OPINION. Amon. Discussing the courses open to 
justices in such a case. 68 Justice of P. 182. 

KEEPING OILS FORBIDDEN BY POLICIES OF INSURANCE. W. W. Thornton. 58 
Central L. J. 343. 

LEAVES FROM A LAWYER’s NoTE Book. OATHS ADMINISTERED WITHOUT THE 
UsE OF THE BIBLE. Charles W. Tillett. 1 North Carolina J. of L. 166. 

LIABILITY OF MUNICIPALITY FOR FAILURE OF ITS OFFICERS TO ENFORCE ORDI- 
NANCES. John G. Farmer. 40 Can. L. J. 2 53. 

LIFE, BIRTH, AND LIVE-BIRTH. Stanley B. Atkinson. 20 L. Quart. Rev. 134. See 
supra. 

Laue CONVEYANCING. 7. ¥. Martin. A tribute to “Davidson’s Precedents.” 
20 L. Quart. Rev. 195. 

MODERN LAW OF CHARITIES AS DERIVED FROM THE STATUTE OF CHARITABLE 

' Uses, THE. Rupert Sargent Holland. 52 Am. L. Reg. 201. 

NATIONAL SUPERVISION OF INSURANCE AND PAUL v. VIRGINIA. John W. Walsh. 
Discussing the power of Congress to regulate insurance as commerce or otherwise. 
38 Am. L. Rev. 181. 

NATURAL-BORN CITIZEN OF THE UNITED SratTes. Eligibility for the Office of Presi- 
dent. Alexander Porter Morse. 66 Albany L. J. 99. 

NEGLIGENCE OF RAILWAY COMPANIES IN CANADA. Railway Act of 1903. C. #7. 
Masters. 40 Can. L. J. 215. 

NEw TRIAL AND VENIRE Facias DE Novo: A DIsTINcTION. Murray Allen. 1 
North Carolina J. of L. 171. 

OBSERVATIONS ON THE ART OF Apvocacy. David Dundas. 3 Can. L. Rev. 171. 

PEONAGE CASES, THE. William Wirt Howe. 4 Columbia L. Rev. 279. 

PHYSICIAN AS AN Expert, THE. I. A. B. Hutchins. 2 Mich. L. Rev. 601. 

PHYSICIAN ON THE WITNESS STAND, THE. F. M. Hagan. 49 Ohio L. Bulletin 195. 

PRINCIPLE AND LIMITATIONS OF LaBouR RIGHTS. frank £. Hodgins. 24 Can. 
L. T. of. 

PROBLEMS OF SURVIVORSHIP. Clarke Butler Whittier. 16 Green Bag 237. See 
supra. 

PROCEDURE IN THE CounTy Courts, THE. I. Amon. 38 Ir. L. T. 111. 

PROPOSED NATIONAL INCORPORATION Law, A. Horace L. Wilgus. 2 Mich. L. 
Rev. 501. 

Yaseen Rabennee IN MARRIAGE AND Divorce LAws. Amasa M. Eaton. 4 Co- 
lumbia L. Rev. 243. 

RECENT FoREIGN CopyriGHT Law. Anon. 116 L. T. 516. 

RECORDATION AND ACKNOWLEDGMENTS. John Garland Pollard. Discussing con- 
struction put by Virginia courts upon a state statute. 9g Va. L. Reg. 935. 

RELATION OF JUDGES TO GRAND JuRIES, THE. /. B. Mackenzie. 40 Can. L. J. 255. 

Russian Civit Law. William W. Smithers. 52 Am. L. Reg. 137, 213. 

SALES OF LEASEHOLDS BY PERSONAL REPRESENTATIVES. Anon. Discussing the 
length of time within which the right of sale may be exercised. 38 Ir. L. T. 135. 

SINGING v. MIMICRY. Anon. Criticising Bloom v. Nixon, 125 Fed. Rep.977. 8 Law 
Notes (N. Y.) 249. 

STATUTORY EsTaTES IN PLACE OF AN ESTaTE TAIL. Albert Martin Kales. 13 
Yale L. J. 267. 

SUBSTITUTED FREIGHT. JH. Birch Sharpe. Discussing the right of the underwriter, 
in case of the destruction of the original cargo, to freight earned on a substituted 
cargo. 20 L. Quart. Rev. 160. 
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TEACHING OF SIR HENRY MAINE, THE. Paul Vinogradoff. 20 L. Quart. Rev 119. 

ULTRA VIRES AND ESTOPPEL. Anon. 44 Leg. Adv. 53. 

VALIDITY OF AGREEMENT FOUNDED ON A NEW CONSIDERATION BUT GIVEN IN 
PAYMENT ON ILLEGAL CONTRACT. Anon. 58 Central L. J. 321. 

WHETHER A CONSIDERATION IS NECESSARY TO A WAIVER. Colin P. Campbell. 
58 Central L. J. 264. 

WHETHER AN ATTEMPT TO BRIBE AN OFFICER WHO IS WITHOUT AUTHORITY TO 
Act Is A CRIMINAL OFFENSE. Anon. Commenting upon one of the recent St. 
Louis bribery cases reported in 77 S. W. Rep. 560. 58 Central L. J. 281. 





Il, BOOK REVIEWS. 


THE Porice Power. Public Policy and Constitutional Rights. By Ernst 
Freund, Professor of Law in the University of Chicago. Chicago: Calla- 
ghan & Company. 1904. pp. xcii, 819. 8vo. 

In 1827, in the opinion in the case of Brown v. Maryland, Chief Justice 
Marshall introduced into our law the term “police power.” A study of that 
case and the circumstances surrounding it leads to the conclusion that Mar- 
shall used the phrase merely as a synonym for the well-known “ police laws,” 
“regulations of police,” etc. At any rate the term did not reappear in a judi- 
cial opinion until ten years later, after Marshall’s death, in the case of Mew 
York v. Miln. By that time the abolition controversy had made the term 
familiar over the entire country. It had been seized on by the daily papers and 
political speakers, to express the “residuary sovereignty” of Madison. It is 
not surprising that this popular and wide-spread use had a marked effect upon 
the courts. In the License Cases we find Chief Justice Taney declaring that 
the police power of a state is ‘nothing more or less than the powers of govern- 
ment inherent in every sovereignty to the extent of its dominions.” From this 
time on the police power has been given every phase of meaning, from the 
extended one of Taney to that of Mr. Hastings, who states that the “ police 
power is a fiction.” 

The confusion in the use of the term has never been cleared up by the text- 
writers. The nearest approach is made in the present work by Professor Freund. 
The author explains his conception of the police power as follows: “ The State 
places its corporate and proprietary resources at the disposal of the public by 
the establishment of improvements and services of various kinds; and it exer- 
cises its compulsory powers for the prevention and anticipation of wrong by 
narrowing common Jaw rights through conventional restraints and positive 
regulations which are not confined to the prohibition of wrongful acts. It is 
this latter kind of state control which constitutes the essence of the police 
power.” For the sake of clearness Professor Freund excludes from the police 
power all forms of State activity which do not operate by restraint and compul- 
sion. But general statements are of little assistance in the discussion of this 
troublesome branch of our law. It is only by a detailed examination of statutes 
and decisions that this power can be at all understood. This examination is 
very carefully made by the present author. For this purpose he makes a three- 
fold division of the spheres of state activity: first, a conceded sphere, affecting 
safety, health, and morals; second, a debatable sphere, that of proper produc- 
tion and distribution of wealth, public convenience and advantage; third, an 
exempt sphere, that of moral, intellectual, and political movements. Professor 
Freund regards the first sphere as constituting the police power in its primary 
sense. Here is found an ever increasing amount of restrictive legislation, 
governed by principles which have become well established and which consti- 
tute a distinct branch of Constitutional Law. In the second sphere the police 
power is revealed, not as a fixed quantity, but as the expression of social, 
economic, and political conditions. Here it would be impossible to formulate 
general rules, and the examination of the author consists in showing what has 
been done, what has been attempted and has failed, and what is now being 
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accomplished. The last sphere embraces those individual rights which are 


secured by constitutional guarantees. Religion, speech, and press are exempt 
from police interference except to a slight degree in the furtherance of good 
order and morality. So far, however, little difficulty has been encountered in 
the mutual adjustments of these interests. 

In the opinion of the reviewer much of the confusion in the subject has come 
from extending the term “police power” to embrace the second and disputed 
sphere of state control. But if the popular misuse of the term has become too 
deeply engrafted in legal works and opinions, to allow a more restricted use of 
the phrase, then the careful and definite division, now made prominent for the 
first time in a text-book, is absolutely essential to clearness. 

In a few points one regrets that the discussion of the author is not more 
elaborate. The treatment of the police power in connection with the ‘“ Four- 
teenth Amendment” covers only two pages, and the “ Commerce Clause ” does 
not seem to have its just prominence. Still, in general, the treatment by Pro- 
fessor Freund is detailed and exhaustive. The author is to be congratulated on 
producing what is perhaps the best work on the subject. 





TEXT-BoOK OF THE PATENT Laws of the United States of America. By 
Albert H. Walker. Fourth edition. New York: Baker, Voorhis and 
Company. 1904. pp. cviii, 755. 8vo. 

When the third edition of this work was published in 1895 the author stated 
in his preface that except in the event of the enactment of a new system of 
patent statutes “a necessity for another edition of this book cannot now be fore- 
seen and, therefore, I present this edition to the bench and to the bar as prob- 
ably my final contribution to the literature of the patent law.” Since that time, 
however, Congress has amended the patent laws very extensively and has thus 
impelled Mr. Walker to issue this year the fourth edition ; and he now hopes to 
continue his work from time to time in the future. 

In all, six statutes have been passed, but the most important changes in the 
patent laws since the publication of the third edition are contained in the Patent 
Act of 1897, 29 Stats. at Large, Chap. 391, and in the Patent Act of 1903, 32 
Stats. at Large, Chap. torg. Before the Act of 1897, a prior patent or publica- 
tion, in order to invalidate a patent or justify the refusal of an application, must 
have been made earlier in date than the time when the applicant made his in- 
vention. By the Act of 1897, the anticipation is sufficient if the device was 
patented or described before the date of the applicant’s invention, or two years 
before his application. 

Before the Act of 1897, if an invention were patented in a foreign country 
and also in the United States and the patent in a foreign country lapsed be- 
fore that in the United States would terminate, it was held that the patent 
monopoly in the United States must cease at the same date as the monopoly 
in a foreign country. By the Act of 1897, the law on this point is changed, 
so that no patent shall be declared invalid by reason of its having been first 
patented in a foreign country, provided application for a patent in this country 
be made within seven months of the application in a foreign country. 

One other important change was made by the Act of 1897. A uniform statute 
of limitation was established for suits and actions brought for the infringement 
of patents. There was a limitation to suits or actions previously, for it had 
been held by the Supreme Court that the statutes of limitation of the separate 
states should apply in suits, but it is certainly more satisfactory that the system 
should be uniform. 

By the Act of 1903 the requirement that an application be made in this 
country within seven months after an application in a foreign country in order 
to secure the benefit of the Patent Act of 1897, has been changed so that the 
inventor is now given twelve months within which to apply for a patent in this 
country. By the same act, a change is made whereby the benefit of a caveat 
is extended to any person, and is no longer limited to a citizen of the United 
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States. These statutes are so recent that they have not been subject to many 
adjudications by the courts, and, therefore, the embodiment of these changes 
in the law in Mr. Walker’s book is timely and should be of assistance. 

Since the publication of his third edition, some two thousand patent cases 
have been decided.) Very wisely Mr. Walker omitted from his new book all 
of those decisions which were confined purely to questions of fact, but in the 
new edition he has included seven hundred recent cases which contain modifi- 
cations of the patent law. 

This edition represents probably the best modern text-book on the law of 
patents, and is the only treatment of the modern American law of patents. It 
is concise, well arranged, and contains citation and discussion of all the impor- 
tant cases. It is not so exhaustive as “ Robinson on Patents,” which was pub- 
lished in 1890, but is, perhaps, for that reason, more useful. It is certainly of 
value to the profession to have so thorough and well-considered a work confined 
within the limits of a single volume. S. H. E. F. 





A TREATISE ON SPECIAL SUBJECTS OF THE LAW OF REAL PROPERTY. 
Containing an Outline of all Real-Property Law and more elaborate 
treatment of the subjects of Fixtures, Incorporeal Hereditaments, Tenures 
and Allodial Holdings, Uses, Trusts and Powers, Qualified Estates, 
Mortgages, Future Estates and Interests, Perpetuities, and Accumulations. 
By Alfred G. Reeves, Professor of Law in the New York Law School. 
Boston: Little, Brown and Company. 1904. pp. lxv, 913. 8vo. 

In the introductory portion of this book the author discusses the subject of 
fixtures and other property which may be real or personal according to circum- 
stances, and also gives an outline of the subject of real property, in which he 
briefly describes the various subdivisions as they are later to be discussed in 
his treatise. In this outline we learn that the author has divided the whole 
subject into four main divisions: kinds of real property, holdings of real 
property, estates in real property, title to real property. The first and second 
divisions are complete in this volume. Of the third, two subdivisions, accord- 
ing to the classification of the author, estates as to quantity and those as to 
number and connection of the owners, yet remain undone. The fourth divis- 
ion is not touched upon in this volume. The author, in his preface, however, 
promises that the parts as yet uncovered will be treated in a continuation to be 
forthcoming within the next three or four years. 

The outline of the treatise is well arranged and makes possible the logical 
development of the subject, which is a distinguishing merit of the work. His 
method of presentment is not a compilation of statements of cases, but rather 
a statement of the law according to his own conclusions. In one respect, how- 
ever, the work must be considered defective. Points of great importance, but 
doubtful in the law, the author is often content to cover without a sufficient 
indication of the uncertainty, and too often without detailed reasoning in 
support of his own conclusions. A text writer may safely leave much of the 
reasoning to be supplied by the reader, if the law is stated aptly and with 
logical sequence; this the author has in the main done exceedingly well.., 
But there are always crucial questions in which the reader may feel at 
a loss, unless he is himself thoroughly acquainted with the questions. It is 
in the treatment of these crucial and often doubtful questions, upon the 
sound elucidation of which so much depends for a comprehension of the logical 
consistency of the whole, that the reader has a right to expect the writer to 
lend the aid of his own originality, perception, or investigation. In this we 
feel that the author has not done himself the justice due to his acquaintance 
with the subject, of which the soundness of his work furnishes ample evidence. 
The most striking eae of the book is, perhaps, its uniform and refreshing 
lucidity. Seldom, indeed, is it wanting in clearness of exposition. Too much, 
the critic is inclined to feel, cannot be said in commendation of this quality, 
the lack of which is too often a sadly marring feature in legal text-books of 
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real excellence in other respects. The book does not purport to contain an 
exhaustive collection of authorities, but a sufficient number of citations are 
given to support the development of the work. The New York codifications 
are added in separate notes, so as to make the treatise of especial value to the 
New York practitioner. These are not so extensive, however, as to intrude 
unduly upon the uniformity of the work and are so separated as to justify the 
hope of the author that the text may be of practical value to those who are not 
concerned with special New York law. On the whole, the treatise may be 
considered a contribution of value. Its completion will be awaited with 
anticipation. 





SELECT CASES BEFORE THE KING’s COUNCIL IN THE STAR CHAMBER. 
Edited for the Selden Society by I.S. Leadam. Being Vol. 16 of the Pub- 
lications of the Selden Society for 1902. London. 1903. pp. cliv, 339. | 

The belated volume of the Selden Society for 1902 has appeared, and is as 
scholarly, if not as generally interesting or valuable, as its predecessors. It 
serves to illustrate the fundamental departure which the Society has been 
making of late years—always excepting Mr. Maitland’s admirable Year 
Books — from its original purpose and plan, which was to publish the early 
materials for legal history. These Star Chamber papers (it is misleading to 
call them “cases ” as neither opinion nor judgment is given, for the best of 
reasons) are of no legal interest whatsoever, though they possess considerable 
interest for the social historian, and throw a little light on the nature of an 
institution which died and left no sign. The Star Chamber was the vermiform 
appendix of the King’s Council, notable only when inflamed, and excised for 
the safety of the body politic. Real reports of early cases there decided — and 
there are many volumes of them in manuscript — would be of legal interest; 
but a labored study of the institution itself is to the lawyer, at least, mere fruit- 
less antiquarianism. The introductions to the Society’s publications were 
intended to be subordinate to the text. Mr. Leadam’s Introduction, fortu- 
nately, is the principal feature of the book, and is a masterly essay on the Star 
Chamber, its history, process and pleadings, composition and jurisdiction; and 
a — historical, social, and genealogical, on the stories told by the papers 

rinted. 

: To say that this introduction will be warmly welcomed by students of Eng- 

lish history in the earlier Tudor times is a moderate statement. It disposes 

authoritatively of the notion, not lately much urged, that the Court of Star 

Chamber owed its origin to the Statute of 3 Henry VII. It settles certain 

other obscure constitutional questions, and it throws valuable light on the social 

history of the times. But where are the early sources we have been so long 
promised? The series of ancient rolls would fill a small world; why can we 
not have printed the rolls of a complete eyre of the fourteenth century, to 
compare with the Pleas for Gloucester? If not from the unpublished Year 

Books, then from the rolls let us get an insight into the development of the 

law in Richard’s day. Or if that is asking too much, let us have more Select 

Civil, Criminal, and Manorial pleas. Can no one but Professor Maitland edit 

such things ? 

But it seems ungracious to find fault when such admirable work of its kind 
is given to us—of a kind, too, which is very probably more —— desired 
than the strictly legal work. Mr. Leadam’s work deserves, and should receive, 
the warmest commendation. J. H. B. JR. 





ENGLISH AND INDIAN LAw OF Torts. By Ratanlal Ranchhoddas and 
Dhirajlal Keshavlal. Second Edition. Bombay: The Bombay Law Re- 
porter Office. 1903. pp. civ, 581. 8vo. 

The first edition of this work, which appeared in 1897, has apparently been 
of great service to the profession in India. Its excellence as a general treatise 
upon the subject combined with its special treatment of Indian cases and the 
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peculiarities of the Indian law created a demand for it which soon exceeded 
the supply and led to the production thus early of a second edition. The 
authors have adhered rather closely to the plan of the first edition, their aim 
being to bring the work down to date rather than to remedy any acknowledged 
defects. They have further increased the serviceability of the work by making 
the index more exhaustive, and by adding an introduction which consists in 
a concise summary, covering about fifty pages, of the law. discussed in the text. 

The general plan of the work is one more frequently followed in text-books 
on criminal law than in those on torts. The general principles are considered 
in the preliminary chapters and are.applied later in the treatment of the various 
torts under separate headings. The method of presenting the subject is a 
common one, the discussion of principles being followed by illustrative cases 
taken from the reports. A great many Indian cases are given, and peculiarities 
of the Indian law and conflicts of authority between the various Indian courts 
are carefully pointed out. The names of leading cases appear in black type. 
The authors have drawn heavily upon other text-writers for principles, and 
have made little or no attempt to set forth views of their own. Their work in 
recording the opinions of others, however, and in stating the law as laid down 
in the cases shows great care and industry. The work is more comprehensive 
than many other text-books on the subject. It treats of torts in the master 
and servant, and principal and agent relations, of infringement of patent and 
copyright, of liability of carriers and innkeepers, and of several other subjects 
frequently considered in separate treatises. 

The interest of the American reader in the book is pf course centred upon 
the peculiar phases shown by the Indian law of torts. It is rather surprising 
to find how few of these peculiar phases there are: One of the most note- 
worthy is the jealousy with which the right to privacy is guarded in most 
Indian jurisdictions. It is interesting again to note how well old principles 
apply to the unfamiliar situations which Indian life affords. But on the whole 
one finds the Indian law of torts little different from that of any other country 
where the common law is in force. 





BRIEF UPON THE PLEADINGS IN CIvIL ACTIONS, AT LAW, IN EQUITY, AND 
UNDER THE NEW PROCEDURE. By Austin Abbott. Second Edition. 
In two volumes. Rochester: The Lawyers’ Co-operative Pubiishing Com- 
pany. 1904. pp. xxxiii, 1-867; xvii, 869-2120. 8vo. 

The authors of this work have aimed to produce a ready-reference manual 
for the trial lawyer, and they have succeeded. Since the first edition appeared in 
1891 it has been recognized as a most serviceable book, perhaps the most ser- 
viceable book of its kind in existence. In general scope the present edition 
follows the lines of the first. One new chapter has been added, dealing with 
amendments and changes. But most of the increased space in the new edition, 
which is more than twice the size of the old, is accounted for by the improve- 
ments in the citations. These are fuller and more explicit. Not only are man 
new cases cited, but the old ones are more carefully distinguished and classified. 
Altogether, the work as it now stands is an adequate treatise on the matter and 
the manner of pleadings at common law, in equity, and under the codes of the 
various states. 

The main virtues of a good book of this kind are three: it should be well 
arranged; it should be comprehensive; and it should be reliable. The first 
of these requirements this work abundantly satisfies. In the text the subjects 
are arranged and discussed in the order in which questions upon them would 
naturally arise in the progress of an action. The table of contents is well pro- 
vided with headings and sub-headings. In the volume on issues of fact, as 
well as the one on demurrer, these are treated alphabetically. In the index 
the rules in reference to any one subject, without regard to the stage of pro- 
ceeding at which they prendl, are collected under that subject. 

As regards comprehensiveness and reliability, it is obvious that only one who 
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has used a book long and constantly can speak with certainty. The book is 
meant for the trial lawyer, and only a trial lawyer can really form an opinion of 
its merits in this regard. - The publishers do not claim that the work is exhaus- 
tive; but it would seem as if a book of twenty-two hundred pages on the subject 
of pleading must come reasonably near that desirable end. As regards the 
question of reliability, some considerable verification of the citations has been 
made with satisfactory result.. 





A TREATISE ON STOCK AND STOCKHOLDERS covering watered stock, trusts, 
consolidations and holding companies. By Arthur L. Helliwell. St. Paul: 
Keefe-Davidson Company. 1903. pp. xxxiii, 1071. 8vo. , 

This is a thoroughly modern, practical book upon a live and growing subject. 

Though not purporting to cover the whole field of corporations, it deals in a 

very comprehensive fashion with many of the most important groups of ques- 

tions growing out of corporate existence. The extensive formation of business 

corporations in the last few years has made the subject of corporate stock as a 

species of property a very important one in the business world. Thus a large 

portion of this book is devoted to a consideration of the different branches of 
this phase of the legal status of stock, covering nearly every important question 
that may concern the subscriber, purchaser, owner, or dealer. The chapters 
on ‘* Transfer of Shares” and on “ Watered Stock” deserve especial mention. 

Woven in with, and following upon this discussion, is a consideration of the 

rights, duties, and liabilities of stockholders, and the methods of their enforce- 

ment. Particular emphasis is laid upon stockholders’ suits and the liabilities of 
stockholders to the corporation, and to its creditors. Asa matter closely related 
to these general topics, the author includes an excellent chapter upon “ Trust 

Agreements, Consolidations, and Holding Companies.” ‘This chapter treats 

briefly the different phases taken by the so-called trust of recent years, and 

touches upon the many varied problems that have arisen in the great mass of 
litigation which has clustered about this subject. It closes with a brief consid- 
eration of the Northern Securities Case before the Circuit Court. The immense 
importance of this subject and its present undeveloped condition render a dis- 
cussion of this kind of considerable value. The book is well printed, well 
arranged, and its text carefully divided into sections and paragraphs in accord- 
ance with a thorough topical analysis. This work will be found to be a practi- 
cal working treatise, an excellent reference work upon all the topics included 
within its scope. W. H. H. 





THE CONVEYANCE OF ESTATES IN FEE BY DEED. Being a statement of 
the principles of law involved in the drafting and interpretation of deeds of 
conveyance and in the examination of titles to real property. By James 
H. Brewster. Indianapolis: The Bobbs-Merrill Company. 1904. pp. 
Ixxvii, 607. 8vo. 

This is a convenient practical manual of ordinary conveyancing. It is de- 
voted chiefly to a discussion of the elements and the essential parts of the deed, 
considering their necessity, their effect, and their interpretation. Each element 
is discussed with considerable detail, and its relation to the remainder of the 
instrument carefully indicated. Many of the questions of interpretation that 
are frequently arising in cases of defects and inconsistencies in the deed are 
fully considered, and the rules of construction which have arisen to govern such 
cases are carefully stated. The difficulties of conveyancing are not so much 
those arising out of the drawing and the execution of the instrument — for that 
is ordinarily a simple matter —as they are those resulting from the careless- 
ness and the errors of previous conveyancers. In the examination of a title 
questions of this nature are often most troublesome. It is in disentangling 
difficulties of this character that this volume is intended to be of service, and in 
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this field it will prove'most helpful: It brings into readily accessible form the 
principles whichgoVerh «in the solution of all such problems, and discusses 
them intelligently, with citations of: leading or representative cases. ~The book 
closes with brief chapters on the examfnation of titles andthe new Torrens 
system of title registration. It should:prove an excellent text-book for convey- 
ancers and for all:who are in any way concerned with the problems of real 
property law.. - W. H. H. 





Trusts oF To-Day. Facts relating to their promotion, financial manage- 
ment, and the attempts at state control. By Gilbert Holland Montague. 
New York: McClure, Phillips, & Co. 1904. pp. xviii, 219. 8vo. 

To any. observer of men and things the present literature upon the trust prob- 
lem contains one of the most interesting groups of modern books. But while 
we are discussing this problem, the situation itself changes, so that in the case 
of this book, as of the others, the rule may be repeated that the last account is 
the most accurate. The question has been discussed from almost every point 
of view in the various recent books upon the subject, but it may fairly be said 
that this latest work takes a more general view of the whole question than any 
of its predecessors. The author discusses both the benefits to be hoped for 
and the dangers to be anticipated from this great industrial reorganization which 
has been going on before our eyes. He treats also both the natural remedies 
to be expected from the economic law and the positive interference to be asked 
of the law of the land. In all of these matters the author has the point of 
view of the optimist, not to say of the opportunist. Upon the whole the chief 
claim of this book to careful reading is its full presentation of the conduct of 
the present trusts. B. WwW. 





LAw IN DaILy Lire. A collection of legal questions connected with the ordi- 
nary events of every-day life. From the German of Rud. von Jhering with 
notes and additions by Henry Goudy, Professor of Law in the University 
of Oxford. Oxford: The Clarendon Press. 1904. pp. xi, 169. 8vo. 

As the translator’s preface points out, the book is valuable chiefly in suggest- 
ing concrete questions by which the legal examiner or teacher can accurately 
test a student’s working knowledge of the general principles of law. That it 
has gone through twelve editions in the German would seem to show that it has 
proved its worth for teaching purposes. By omitting questions which bear 
only on the German Code and adding questions especially applicable to the 
English common law, the translator has made it equally valuable to the instructor 
in English law. 





THE TRANS-ISTHMIAN CANAL: A study in American diplomatic history 
(1825-1904). By Charles Henry Huberich, Adjunct Professor of Political 
Science and Law in the University of Texas. Austin, Texas: 1904. pp. 31. 
8vo. 

THE JEWS AND THE AMERICAN SuNDAY Laws. By A. M. Friedenberg. 
From the publications of the American Jewish Historical Society, No. 11. 
1903. pp.-IOI-115. 4to. 

CYCLOPEDIA OF LAW AND PROCEDURE. Edited by William Mack. Vol. 
XI. New York: The American Law Book Company. 1904. pp. 1197. 
4to. 





